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Deposit for cost by 
June 20—Complaint, appearance filed 
June 20—Summons, copies (6) and copies (6) of Com- 
plaint issued =1, 5 & 6 serv. 6-21; 4 serv. 6-29 
=? serv. 7-S; =3 serv. 7-10; A.G. ser 7-9-68. 
Jul. Summons, copies (+) and copies (+) issued. 1 ser 
7-10; =3 ser 7-10: D.A. ser 7-11;/ 


Aug. 29—Stipulation extending to and including Septem- 
ber 9, 1968 for defts. to answer complaint; ¢/m 8-23. 
filed 

Sep. 9—Answer of defts. 1, 2, 3, & 4 to complaint; ¢/m 9-9; 
appearance of Lawrence E. Shinnick. filed 

Sep. 9—Answer of defts. 5 & 6 to complaint; ¢/m 9-9; 
appearance of Matthew J. Mullaney, Jr. filed 


Sep. 9—Calendared (N) AC/N 

Sep. 20—Motion of David Nassif Associates to intervene 
as deft: P&A; exhibit A; M.C.; c/m 9-20; deposit 
by E. Tillman Stirling $5.00. filed 

Sep. 26—Order permitting David Nassif Associates to in- 
tervene as a party deft.; answer to be filed. (N) 
Robinson, J. 

Oct. 2—Answer of David Nassif, Sr., David E. Nassif, Jr., 
Richard R. Mason, Joseph J. Napolitan, Donald T. 
Kirwin and Donald E. Jenkins, t/a David Nassif As- 
sociates, a limited partnership to complaint appearance 
of Reasoner & Davis. filed 


1969 


Mar 12—Motion of pltf. for production by deft. #5; ex- 
hibit A; P&A; ¢/m 3-12; M.C. filed 

Mar. 12—Motion of pltf. for production by deft. 43; ex- 
hibit A; P&A; ¢c/m 3-12 M.C. filed 
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Mar. 12—Motion of pltf. for production by #1; exhibit 
A; P&A; ¢/m 3-12; M.C. filed 

Mar. 14—Motion of intervenor deft. for summary judg- 
ment; P&A; c/m 3-14; affidavit; exhibit A; MLC. filed 

Mar. 21—Stipulation extending time for filing opposing 
P&A to motion for summary judgment of deft.-in- 
tervenor to April 2, 1969. filed 


Mar. 24—Opposition of defts. 1 & 3 to pltf’s motion for 
production; ¢/m 3-24. filed 

Mar. 26—Opposition of defts. to pltf’s motion for pro- 
duction; ¢/m 3-26. filed 

Apr. 2—Opposition of pltfs. to motion of intervenor for 
summary judgment; exhibits 1, 2; affidavit with exhibits 
A thru E. filed 

Apr. 14—Motion of Pltf to Assign to Single Judge; ¢/m 
4/11/69; P & A; MC. filed. 


Apr. 15—Called Pretrial Examiner 


Apr. 25—Reply of deft. David Nassif Associates to pltf’s 
motion to assign single judge; ¢/m 424; AC/N filed 


May 7—Withdrawal of appearance of Roger Robb for 
defts. (fiat) McGuire, J. 


May 8—Recommendation denying pltfs’ motion for produe- 
tion of documents of the District of Columbia. AC/N 
(See Recommendation for details) Pretrial Examiner 


May 8—Recommendation denying pltfs’ motion for produc- 
tion of documents of deft. National Capital Planning 
Commission. AC/N Pretrial Examiner 


May 8—Recommendation denying pltfs’ motion for produe- 
tion of documents of deft. District of Columbia Rede- 
velopment Land Agency. AC/N Pretrial Examiner 


May 12—Order assigning case to Judge Alexander Holtzoff 
for all purposes, and the Clerk is directed to forward 
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to him all matters pending and henceforth filed; and 
ease is advanced on the trial calendar. (N) Curran, 
C.J. 


May 15—Objections of pltfs. to pretrial recommendations ; 
e/m 5-14: MC. filed 


May 20—Motion of deft. for summary judgment; state- 
ment: P&A: affidavits (2); exhibits A, F, G, I, J, J1, 
M. N. 0, P, Q, RB. S, T, V, X, Y, Z, AA, BB, CC, DD, 
EE, EE2,. FF, FF2: ¢/m 5-20; M.C. filed 

May 20—Preliminary hearing; Court fixes May 27, 1969 
for hearing on motions for summary judgment. (Rep: 
Annabelle Short) Holtzoff, J. 


May 21—Motion of defts. 5 & 6 for summary judgment; 
P&A; statement; ¢/m 5-21; M.C. filed 


May 22—Amended motion of pltf. for production of docu- 
ments; P&A;c/m 5-22; M.C. filed 


May 22—Oral motion of pltf. for a continuance from May 
27, 1969 to June 5, heard and granted (Rep: Annabelle 
Short) Holtzoff, J. 


May 29—Transcript of official court reporter, Annabelle 
Short, Vol. 1, pp. 1-15, Clerk’s copy. filed 

May 29—Transcript of official court reporter, Vol. 2, pp. 
16-24, Clerk’s copy. filed 

Jun. 2—Affidavit of David Nassif, Sr.; ¢/m 5/29/69. filed 

Jun. 2—Supplemental P&A in opposition to defts’ motions 
for summary judgment; c/m 6-3; additional statement; 
affidavit; exhibits A-1, thru A-69; B-1 thru B-5; C-1 
thru C-3. filed 

Jun. 6—Opinion of the Court, 6/5/69; Vol. A., Pages 1-11 
(Rep: Annabelle Short) ; Court’s copy. filed 


Jun. 11—Corrected copy of oral opinion delivered from the 
bench on June 5, 1969. (N) Holtzoff, J. 
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Jun. 18—Order granting defts’ motions for summary judg- 
ment and dismissing Count I of the complaint. (N) 
Holtzoff, J. 


Jun. 20—Transcript of proceedings 6-5-69, pp. 1-104, VoL 
I, (reporter: Annabelle Short. Court’s copy.) filed 


Jun. 25—Notice by pltfs. of taking deposition of Neville 
Miller; ¢/m 6-25. filed 


Jun. 25—Notice of appeal by pltfs. from order of June 
18, 1969; copies mailed to Joseph M. Hannon, John A. 
Ernest and Reasoner & Davis; deposit by Parkinson 
$5.00. filed 


Jun. 27—Cost bond on appeal of pltf. in amount of $250.00 
with The Travelers Indemnity Co. approved. (fiat) 
Corcoran, J. 


Jul. 15—Record on appeal delivered to USCA; deposit by 
Kenneth W. Parkinson $2.00. 


Jul. 15—Receipt from USCA for original record. filed 


Aug. 1—Motion for order to compel deft., Neville Miller, 
to appear for deposition; M.C.; P&A; ¢/m 8/1/69. filed 


Aug. 8—Opposition of pltf. to motion for an order to com- 
pel deft. Miller to appear for his deposition; ¢/m 
8-8-69. filed 


Aug. 14—Order to compel deft. Neville Miller to appear for 
his deposition. Curran, C.J. 


Sep. 9—Motion of defts. +1, 2, 3 & 4 for consideration; 
P&A; ¢/m 9-9; M.C. filed 


Sep. 10—Motion of deft. for reconsideration of motion to 
take deposition of deft. Miller, heard and denied; depo- 
sition to be taken. (Order to be presented). (Rep: 
Jack Maher) Curran, C.J. 
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Sep. 12—Order denying motion of defts. for reconsideration 
of Order of Aug. 14, 1969. (N) Curran, C.J. 


Sep. 24—Order vacating order of May 12, 1969, and re-as- 
signing case to Judge Burnita Shelton Matthews for 
all purposes, and directing Clerk to forward all matters 
pending and henceforth filed to her. (signed Sept. 23, 
1969) (N) Curran, C.J. 

Oct. 27—Change of address of Kenneth Wells Parkinson, 
pltf’s counsel to 1701 K St., N.W.; ¢/m 10-27-69. AC/N 
filed 

Dec. 17—Request of pltf. for admission of facts; P & A, 
exhibit: ¢/m 12-17-69. M.C. filed 


Dec. 24—Motion of deft. +1 to extend time to answer re- 
quest for admission; P&A; ¢/m 12/24/69; MC. filed 


1970 
Jan. 8—Deposition of Neville Miller for pltf. filed 


Jan. 9—Answer of deft. to request for admission of facts; 
¢/m 1-9-70. filed 

Jan. 22—Motion of defts. #1 thru 4 to dismiss Counts II 
and III of the complaint; P&A; affidavit; ¢/m 1-22; 
M.C. filed 

Feb. 2—Motion of defts 5 & 6 to dismiss complt; P & A; 
e/m 2-3-70; M.C. filed 

Feb. 9—Points & Authorities of pltf. in opposition to motion 
of defts. 1 thru 4 to dismiss; ¢/m 2-9. filed 


Feb. 11—Opposition of pltfs. to motion to dismiss ; ¢/m 2-10. 
filed 


Feb. 16—Opposition of defts. to motion for production; 
c/m 2-16. filed 


Feb. 16—Reply of defts. to opposition to motion to dismiss ; 
c/m 2-16. filed 
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Feb. 20—Motions of Federal & District of Columbia, 
defts., to dismiss Counts II & III of complt. & 
motion of pltfs. for production & inspection of docu- 
ments argued & taken under advisement. (Rep: Rita 
Quick) Matthews, J. 


Mar. 4~Memorandum dismissing Counts II & II and deny- 
ing motion of pltf. for production and inspection of 
documents. (Order to be presented) (N) Matthews, J. 


Mar. 13—Order dismissing Counts II and III of complaint. 
(N) Matthews, J. 

Mar. 13—Order denying plaintiff’s motion for production 
asmoot. (N) Matthews, J. 


Mar. 13—Transcript of proceedings on motions to dismiss 
and for production; pp 1-77, Feb. 20, 1970 (Rep: Rita 
Quick) Court’s copy. filed 


Mar. 17—Notice of appeal by plaintiffs from order of March 
13, 1970; copies mailed to Joseph M. Hannon, John A. 
Earnest and Davis & Vinson; Deposit by Parkinson 
$5.00. filed 


Mar. 31—Record on appeal delivered to USCA: deposit by 
Kenneth Wells Parkinson $2.15. filed 


Mar. 31—Receipt from USC. for original record. filed 


Apr. 15—Motion of pltf. for leave to file notice of appeal 
from order granting motion for summary judgment: 
exhibit; P&A; ¢/m 4-15-70; M.C. filed 


Apr. 29—Opposition of deft. David Nassif Associates to 
motion to refile notice on appeal; ¢/m +20. filed 


Apr. 30—Order directing Clerk to file pltf*s notice of ap- 
peal. (N) Matthews, J. 


Apr. 30—Notice of appeal by pltf. from order of March 13, 
1970; copies mailed to Joseph M. Hannon, John A. 
Karnest and David Vinson; deposit by Parkinson $5.00. 
filed 
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Complaint 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Crm Action 1533-’6S 
L’Esrast Praza Nosru, Ixc., 990 L’Enfant Plaza South, 
S.W.,Washington, D. C., a corporation 
and 


L’Esraxt Praza Sorts, Ixc., 990 L’Enfant Plaza South, 
S.W., Washington, D. C., a corporation 


and 


L’Esraxr Praza Centre, Ixc., 990 L’Enfant Plaza South, 
S.W., Washington, D. C., a corporation 


and 


L’Esrast Praza East, Isc., 990 L’Enfant Plaza South, 
S.W., Washington, D. C., a corporation 
and 
L’Exrast Praza West, Ixc., 990 L’Enfant Plaza South, 
$.W., Washington, D. C., a corporation 
and 
Tue Reportixc Bumprse, Inc., 300 - 7th St., S.W., 
Washington, D. C., a corporation 
and 
Rozeer H. Surru, 1101 - 17th St., N.W., Washington, D. C., 
t/a Robert Associates, 1101 - 17th St., N.W., Washing- 
ton, D. C., a limited partnership, t/a The Reporters’ 
Building, 200 7th St., S.W., Washington, D. C., a joint 
venture or partnership 


and 


Socruwest Numezr Two Corporation, 100 3rd St., S.W., 
Washington, D. C., a corporation 


and 
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Cuarzes S. Bresuer, 3318 Brooklawn Terrace, 
Chevy Chase, Maryland 


and : 

Burton J. Rerner, 3228 Brooklawn Court, Chevy Chase, 
Maryland, t/a Southwest Development Company Lim- 
ited, 1001 3rd St., S.W., Washington, D. C., a limited 
partnership, Plaintiffs 

v. 


District or CotumBia REDEVELOPMENT Lanp AGENCY, 
1420 New York Ave., N.W., Washington, D. C., 
a corporation 


and A 


Nevitte Mute, Chairman, District of Columbia Redevel- 
opment Land Agency, 4715 Berkely Terr., N.W., Wash- 
ington, D. C. 

and 
Navronan Caprran Puaxxinc Commission, 726 Jackson 


Place, Washington, D. C. (Serve: Charles H. Conrad, 
726 Jackson Place, Washington, D. C.) 


and 


Exmaseta H. Rows, Chairman, National Capital Planning 
Commission, 3207 Highland Place, N.W., Washington, 
D.C. 

and 


District or Couumsta, District Building, Washington, D. C., 
a municipal corporation 


and 


Waurer FE. Wasninoton, Commissioner of the District of 
Columbia, District Building, Washington, D. C., 
Defendants 
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Complaint for Declaratory Judgment and Injunction 
Count lI 


1. This Court has jurisdiction over this action under the 
provisions of the District of Columbia Code, Section 11-521, 
‘Act of December 23, 1963, 77 Stat. 482, Publ. L. 88-241, 
Section 1, and the Declaratory Judgment Act, 28 U.S.C.A. 
$ 2201, et seq., Act of June 2, 1948, c. 646, 62 Stat. 964, as 
amended. 


2. The plaintiffs, L’Enfant Plaza North, Inc., L’Enfant 
Plaza South, Inc., L’Enfant Plaza Centre, Inc., are District 
of Columbia corporations with offices located at 990 
L’Enfant Plaza South, S.W., Washington, D. C. and are 
the tenants under long term lease of certain real property 
sdentified in the land records of the District of Columbia 
as Lot 186 in Square 387 improved by premises known as 
The North Building, The South Building and The Centre 
Building. L’Enfant Plaza East, Inc. is a District of Co- 
lumbia corporation with offices located at 990 L’Enfant 
Plaza South, S.W., Washington, D.C. and is the tenant un- 
der long term lease of certain real property identified in 
the land records of the District of Columbia as Parcel 57-4a 
in Lot 187 in Square 387 and Parcel 57-4¢ in Lot 61 in 
Square 425 to be improved by premises known as The East 
Building. L’Enfant Plaza West, Inc. is a District of Co- 
lumbia corporation with offices located at 990 L’Enfant 
Plaza South, S.W., Washington, D. C. and is the tenant 
under long term lease of certain real property identified 
in the land records of the District of Columbia as Lot 44 
in Square 352, to be improved by premises known as The 
West Building. (The corporations heretofore described in 
this paragraph will hereinafter be collectively called 
“T’Enfant Plaza corporations’’.) 


3. The plaintiff, The Reporting Building, Tne., is a Dis- 
trict of Columbia Corporation with its main place of busi- 
ness located at 300 7th St., S.W., Washington, D. C. The 
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plaintiff, Robert H. Smith, is a citizen of the United States 
and maintains offices at 1101 17th St., N.W., Washington, 
D. C. and is the general partner of a limited partnership 
created under the laws of the District of Columbia known 
as Robert Associates with offices located at 1101 17th St., 
N.W., Washington, D. C. The plaintiffs, The Reporting 
Building, Inc. and Robert H. Smith, t/a Robert Associates, 
are treated as and are known as The Reporters’ Building, 
a joint venture or partnership created under the laws of 
the District of Columbia (hereinafter called ‘‘The Re- 
porters’ Building partnership’’), which is the owner in fee 
simple, subject to encumbrances of certain real property 
identified as Lot 26 in Square 464 of the land records of 
the District of Columbia, improved by premises known as 
The Reporters’ Building with the street address 300 — 7th 
St., S.W., Washington, D. C. 


4. The plaintiff, Southwest Number Two Corporation, is 
a District of Columbia corporation with offices located at 
1001 3rd St., S.W., Washington, D. C. and is the tenant 
under long term lease of certain real property identified 
in the land records of the District of Columbia as Lot 49 
in Square 499 which is unimproved. The plaintiff, Charles 
S. Bresler, is a citizen of the United States and resides at 
3318 Brooklawn Terrace, Chevy Chase, Maryland and 
plaintiff Burton J. Reiner is a citizen of the United States 
and resides at 3228 Brooklawn Court, Chevy Chase, Mary- 
land and they are the general partners of a District of 
Columbia limited partnership known as Southwest Develop- 
ment Company Limited, which is the tenant under long term 
lease of certain real property identified in the land records 
of the District of Columbia as Lots 79 and SO in Square 542 
and Lot 50 in Square 499, improved by premises known as 
The Town Center Plaza and The Town Center Shopping 
Center. (The plaintiff Southwest Number Two Corpora- 
tion and plaintiff Bresler and Reiner t/a Southwest De- 
velopment Company Limited are hereinafter called ‘*Town 
Center owners.’’) 


2 

5. The defendant, District of Columbia Redevelopment 
Land Agency (hereinafter called “the Agency’’), is a Dis- 
trict of Columbia corporation created by Act of Congress 
known as the District of Columbia Redevelopment Act of 
1945, as amended, 60 Stat. 790, District of Columbia Code, 
1967, Title 5, Section 701, et seq. and has a place of busi- 
ness located at 1420 New York Ave., N.W., Washington, 
D.C. 


6. The defendant Neville Miller is a citizen of the United 
States, a resident of the District of Columbia residing at 
4715 Berkely Terrace, N.W., and is sued herein as Chair- 
man of defendant District of Columbia Redevelopment 
Land Agency. 


7. The defendant, National Capital Planning Commis- 
sion, is a Commission created by Congress by the Act of 
June 6, 1924, as amended, 43 Stat. 463 Ch. 270 §1, District 
of Columbia Code, 1967, Title 1, Section 1001, et seq. 


&. The defendant, Elizabeth H. Rowe, is a citizen of the 
United States, a resident of the District of Columbia resid- 
ing at 3207 Highland Place, N.W., and is sued herein as 
Chairman of the National Capital Planning Commission 
which maintains offices at 726 Jackson Place, N.W., Wash- 
ington, D. C. (hereinafter called ‘‘the Planning Com- 
mission’’). 


9. The defendant, District of Columbia, is a municipal 
corporation created by Congress under the Act of June 11, 
1878, as amended, 20 Stat. 102, Ch. 180, § 1, District of Co- 
lumbia Code, 1967, Title 1, Section 102. 


10. The defendant, Walter E. Washington, is a citizen 
of the United States and a resident of the District of Co- 
lumbia and is sued herein as Commissioner of the District 
of Columbia and he maintains offices in the District Build- 
ing, Washington, D. C. 
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11. The defendant Agency is operating as an independ- 
ent government corporation within the District of Colum- 
bia for the purpose of replanning and rebuilding slum, 
blighted and other areas pursuant to the District of Colum- 
bia Redevelopment Act of 1945 (hereinafter called ‘‘the 
Act?’), approved by the Congress of the United States, 
August 2, 1946. The Act which created the Agency grants 
it power to acquire and assemble by eminent domain, or 
otherwise, real property for ‘‘the redevelopment of blighted 
territory in the District of Columbia and the prevention, 
reduction or elimination of blighting factors or causes of 
blight.”? The Act directs the Planning Commission to make 
and develop a ‘‘comprehensive or general plan”’ of the Dis- 
trict, including a ‘‘land use’’ plan which designates land 
for use as ‘‘housing, business, industry, recreation, educa- 
tion, public buildings, public reservations and other general 
categories of public and private uses of the land.’’ The 
Planning Commission is authorized by the Act to adopt re- 
development plans for specific project areas. The Act pro- 
vides that these plans shall be subject to the approval of 
the Commissioners of the District of Columbia after a pub- 
lic hearing and they prescribe the various public and pri- 
vate land uses for the respective areas, ‘‘the standards of 
population density and building intensity’? and ‘‘the 
amount or character or class of any low rent housing.” 
The Act further provides that when the Planning Commis- 
sion adopts a plan and that plan is approved by the Com- 
missioners and the Planning Commission certifies it to the 
Agency, the Agency is thereafter authorized to acquire 
and assemble the real property in the Project Area. After 
real estate has been assembled, the Ageney is authorized 
by the Act to transfer to public agencies the land to be 
devoted to such public purposes as streets, utilities, recrea- 
tional facilities and schools and to lease or sell the re- 
mainder as an entirety or in part to a redevelopment com- 
pany, individual or partnership. The Act provides that 
leases or sales must provide that the lessee or purchaser 
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will carry out the redevelopment plan and that ‘‘no use 
shall be made of any land or real property included in the 
lease or sale, nor any building or structure erected thereon”’ 
which does not conform to the plan. 


12. In furtherance of the objectives of the Act, an Urban 
Renewal Plan (hereinafter called ‘‘the Plan’’) was pre- 
pared for the urban renewal project located in the South- 
west section of the District of Columbia known as the 
Southwest Urban Renewal Project Area C (hereinafter 
called ‘tthe Project Area’’). The Plan was adopted by the 
Planning Commission on April 5, 1956 and approved by 
the Board of Commissioners of the District of Columbia 
on November 30, 1956 and recorded in the Office of the Re- 
corder of Deeds of the District of Columbia in Liber 10805, 
Folio 209, et seq., which Plan has been modified by amend- 
ment from time to time, each amendment having been 
adopted by the Planning Commission and approved by the 
Board of Commissioners of the District of Columbia. 


13. The plaintiffs, L7Enfant Plaza corporations, in re- 
liance upon the Act and the Plan, acquired property in the 
Project Area, the legal description of which is set out 
hereinabove in Paragraph 2, located in the area bounded 
by D St. on the north, a public building site on the east, 
Frontage Road on the south and the 11th Street Express- 
way on the west, all located in Southwest Washington, D.C. 
The plaintiff, The Reporters’ Building partnership, in re- 
liance upon the Act and the Plan acquired property in the 
Project Area, the legal description of which is set out here- 
inabove in Paragraph 3, located in an approximate tri- 
angular area bounded by Virginia Avenue on the north, 7th 
St., on the west and D St., on the south, all located in the 
Southwest section of Washington, D. C. The plaintiffs, 
Town Center owners, in reliance upon the Act and the Plan, 
acquired property in the Project Area, the legal description 
of which is set ont hereinabove in Paragraph 4, located in 
the area bounded by certain parks and church property 
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on the north, 3rd St. on the east, M St. on the south and 
6th St. on the west, all located in Southwest Washington, 
D.C. 


14. The plaintiffs, L’Enfant Plaza corporations, are per- 
mitted according to the Plan to construct and operate build- 
ings and premises limited to the following uses: Limited 
First Commercial, including cultural, recreational, educa- 
tional, tourist and limited commercial, appropriate to the 
National Capital. Such uses may be public or semi-public 
and may include auditoria, convention halls, broadeasting 
studios, exhibit halls, public information centers, museums, 
hotels, professional schools and other uses similar to and 
compatible with or necessary to serve the aforesaid uses. 
The plaintiffs, L’Enfant Plaza corporations, have, in re- 
liance upon the Act and the Plan, constructed and will soon 
operate two office buildings containing office space, a service 
station and commercial space, and a third building contain- 
ing a commercial shopping arcade, and an anditorium- 
theatre, as well as underground parking under all three 
buildings. The plaintiffs, L’Enfant Plaza corporations, 
propose to construct and operate in the near future another 
large office building and a combination office-hotel building, 
each of which will contain additional commercial space and 
underground parking. 


15. The plaintiff, The Reporters’ Building partnership, 
is permitted according to the Plan to construct and operate 
buildings and premises limited to the following uses: Lim- 
ited Second Commercial, including land uses and buildings 
that will provide facilities for commercial and light manu- 
facturing activities, and in reliance upon the Plan, The Re- 
porters’ Building partnership has constructed and is op- 
erating an office building containing office space and com- 
mercial space. 


16. The plaintiffs, Town Center owners, are permitted 
according to the Plan to construct and operate buildings 
and premises limited to the following uses: (a) Retail and 
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personal service establishments which provide for the day- 
to-day needs of the tributary residential area, such as: drug 
stores, banks, food stores, liquor stores, barber shops, 
beauty shops, cleaners, restaurants, variety stores, dry 
goods stores, postal station, branch library, filling station 
(limited to the sale of petroleum products and not including 
lubrication or other related services), and other usual and 
necessary neighborhood shopping and service establish- 
ments: (b) offices for occupancy by government agencies 
and by professional and other services serving the South- 
west area: (c) Apartment houses. The plaintiffs, Town 
Center owners, in reliance upon the Act and the Plan, 
have constructed and are operating four apartment build- 
ings and a shopping center with commercial space. Town 
Center owners propose to construct and operate in the near 
future a considerable extension of their present shopping 
center with a large amount of commercial space as well 
as an office building. 


mary u 
is engaged in construct 
property. 


18. A dispute has arisen between plaintiffs and defend- 
ants with respect to the true meaning and legal effect of 
the ‘accessory use’? limitation upon the use of the prop- 
erty in Square 465, it being the position of the plainti ffs, 
upon which they have relied with respect to the develop- 
ment of their properties in the Project Area, that the Plan 
limits the ‘accessory use’’ of the property in Square 465 
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to restaurants and off-street parking solely for employees 
oceupying any building constructed on the property and 
their visitors, with no efforts being permitted to hold out, 
solicit or promote use thereof by others, or that even if 
the said accessory use limitation is given the broadest pos- 
sible interpretation, it limits the ‘‘accessory use’’ of the 
property in Square 465 to those uses necessary to serve 
the primary uses for the sole benefit of employees occupy- 
ing any building constructed on the property and their 
visitors, with no efforts being permitted to hold out, solicit 
or promote use thereof by others, whereas, the defendants 
have arbitrarily, capriciously and clearly erroneously con- 
tended that the Plan does not so limit the use of the prop- 
erty in Square 465, but, on the contrary, the defendants 
contend said property may be used, without so confining 
such use to employees and their visitors, for restaurants, 
cafeterias, drug stores (including food service), package 
goods stores (possibly), gift shops, women’s specialty 
shops, men’s specialty shops, camera and photographic 
supplies shops, candy stores, florists, jewelers, books and 
stationery and related services, barber shops, beauty salons, 
valet, laundry and dry cleaning, optometrists, watch repair, 
ticket agencies, travel agencies, health facilities, banks, 
savings and loan associations, stock brokers, auto rental 
agencies and Post Office. If the property in Square 465 
may be used according to the contention of the defendants 
for the uses as aforesaid, and may thereby directly compete 
and threaten to compete with the plaintiffs, their tenants 
and prospective tenants, the plaintiffs will suffer great 
hardship and economic loss and irreparable injury for 
which plaintiffs have no adequate remedy at law. 


19. As a result of the aforesaid contention of the defend- 
ants, giving an arbitrary, capricious and clearly erroneous 
definition of the accessory uses permitted for the property 
in Square 465 in the Project Area, the plaintiffs are threat- 
ened with the possibility that the defendants will give a 
similar arbitrary, capricious and clearly erroneous defini- 
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tion of accessory uses of other property in the Project 
Area to the great hardship and economic loss and irrepa- 
rable injury of the plaintitfs, for which plaintiffs have no 
adequate remedy at law. 


20. In reliance upon the Plan and its use limitations, 
plaintitfs have entered into lease agreements with tenants 
of their property in the Project Area or they are negotiat- 
ing with prospective tenants of their property in the 
Project Area or they are about to negotiate with prospec- 
tive tenants of their property in the Project Area. A sub- 
stantial number of these lease agreements contain provi- 
sions for payments by the tenants computed as a per- 
centage of their gross sales. The aforesaid decision of 
defendants has and will irreparably injure the relation- 
ship between the plaintiffs and their tenants and will sig- 
nificantly decrease rental income pursuant to the percent- 
age rental provisions of said leases to the great hardship 
and economic loss of the plaintiffs for which plaintiffs have 
no adequate remedy at law. 


Corst II 


1-20, Plaintiffs repeat and reallege as if set forth in 
full herein the allegations of Paragraphs 1- 20 in Count I. 


21. The Act and Plan both provide that a modification 
of the Plan as it may affect an area or part thereof which 
has been sold or leased shall not become effective without 
the consent, in writing, of the purchaser or lessee thereof. 
A dispute has arisen between plaintiffs and defendants 
with respect to whether the Agency is required by the 
Act to obtain consents of the parties which may be af- 
fected by the proposed modification of the Plan, it being 
the position of the plaintiffs that all parties which may be 
affected by the modification must give their consent in writ- 
ing to said modification, whereas the defendant Agency, 
Planning Commission and District of Columbia arbitrarily, 
capriciously and clearly erroneously have determined that 
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only the owner of the property to which the modification 
directly applies must consent in writing and that the con- 
sent of owners of other land which may be affected is not 
required. The plaintiffs are thus currently threatened 
with modifications in the Plan, made without their consent, 
notwithstanding that they may be affected by said modifi- 
cations, with the result that they will suffer great hard- 
ship and economic loss, and irreparable injury for which 
plaintiffs have no adequate remedy at law. 


Covust III 


1-21. Plaintiffs repeat and reallege as if set forth in 
full herein the allegations of Paragraphs 1-20 in Count I 
and Paragraph 21 in Count II. 


92. The defendant Agency has advised plaintiffs, the 
L’Enfant Plaza corporations and plaintiffs’ Town Center 
owners, of a proposed seventeenth modification of the Plan 
which would increase from 100 to 150 the number of tran- 
sient lodging units permitted on either of two sites known 
as D-1 and D-2 in the Project Area and bounded by Water 
Street on the northeast, park land on the southeast, a 
pedestrian walkway adjacent to the bulkhead line of the 
Washington Channel on the southwest and park land on the 
northwest, all located in Southwest, Washington, D.C. The 
East Building to be constructed and operated in the Project 
Area by plaintiff L’Enfant Plaza East, Inc. will be a com- 
bination hotel-office building. It will contain approxi- 
mately 400 transient lodging units. All the plaintiffs have 
constructed commercial space in the Project Area and 
have cither leased the space or are about to do so. Plain- 
tiffs L’Enfant Plaza corporations and Town Center own- 
ers are about to begin the construction of additional com- 
mercial space. The proposed modification would leave un- 
changed a provision of the Plan permitting on sites D-1 and 
D-2, in addition to an inn containing 150 transient lodging 
units, ‘accessory to permitted uses, including services 
drives, parking and loading spaces.”’ 
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23. The defendant Agency has not advised any of the 
plaintiffs that their consent in writing is required to the 
said modification and none of the plaintiffs has, in fact, 
given consent thereto. Plaintiffs have been advised by the 
defendant Agency of its intent to submit the proposed 
modification for adoption by the defendant Planning Com- 
mission at a meeting thereof scheduled in June 1968 and 
to submit it thereafter to the District of Columbia for 
approval. 


24. A dispute has arisen between plaintiffs and defend- 
ants with respect to whether the Agency is required by 
the Act to obtain consents of any or all the plaintiffs as 
parties which may be affected by the proposed modification 
of the Plan it being the position of the plaintiffs that each 
of them may be affected by the proposed modification and 
that their consent in writing is required, whereas the de- 
fendant Agency arbitrarily, capriciously and clearly er- 
roneously contends that such consent is not required. 


25. The plaintiffs are thereby threatened with a modi- 
fication in the Plan, made without their consent, notwith- 
standing that they may be affected by said proposed modi- 
fication; and, if a party who purchases or leases sites D-1 
or D-2 under the Plan, or both, is permitted to use said 
site or sites under the aforesaid provision permitting 
‘taceessory uses’? according to the contention of the de- 
fendants, heretofore applied to the accessory use of the 
property in Square 465 as alleged in Paragraph 18 of the 
Complaint, the result will be that plaintiffs will suffer 
great hardship and economic loss, and irreparable injury 
for which plaintiffs have no adequate remedy at law. 


Wueereroze, plaintiffs pray: 


1. That the Court issue its declaratory judgment that 
the permitted accessory uses of the property in the Project 
Area, located in Square 465, are limited to restaurants and 
off-street parking solely for employees occupying any 
building constructed on said Square 465 and their visitors 
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with no efforts being permitted to hold out, solicit or 
promote use thereof by others. 


2, That the Court issue its declaratory judgment that 
the permitted accessory uses of the property in the Project 
Area, located in Square 465, do not include use of res- 
taurants or cafeterias (except solely for employees occupy- 
ing any building constructed on the property and their 
visitors, with no efforts being permitted to hold out, so- 
licit or promote use thereof by others), drug stores (in- 
cluding food service), package goods stores, gift shops, 
women’s specialty shops, men’s specialty shops, camera 
and photographie supplies shops, candy stores, florists, 
jewelers, books and stationery and related services, barber 
shops, beauty salons, valet, laundry and dry-cleaning, op- 
tometrists, watch repair, ticket agencies, travel agencies, 
health facilities, banks, savings and loan associations, stock 
brokers, auto rental agencies and Post Office. 


3. That an interlocutory, pendente lite and permanent 
injunction be issued restraining the defendants from per- 
mitting the occupancy of, or use of the property in South- 
west Urban Renewal Project € located in Square 465 for 
any uses except for offices for governmental, professional, 
institutional, or commercial use and accessory use for res- 
taurants and off-street parking solely for employees oceu- 
pying any building constructed on said Square 465, and 
their visitors, with no efforts being permitted to hold out, 
solicit or promote use thereof by others. 


4. That an interlocutory, pendente lite and permanent 
injunction be issued restraining the defendants from per- 
mitting the oceupancy of or use of the property, in South- 
west Urban Renewal Project C located in Square 465 for 
restaurants, or cafeterias (except solely for employees 
oceupying any building constructed on the property and 
their visitors, with no efforts being permitted to hold out, 
solicit or promote use thereof by others), drug stores (in- 
cluding food service), package goods stores, gift shops, 
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women’s specialty shops, men’s specialty shops, camera 
and photographie supplies shops, eandy stores, florists, 
jewelers, books and stationery and related services, barber 
shops, beauty salons, valet, laundry and dry-cleaning, op- 
tometrists, watch repair, ticket agencies, travel agencies, 
health facilities, banks, savings and loan associations, 
stock brokers, auto rental agencies and Post Office. 


5. That the Court issue its declaratory judgment that 
consents are required from any party who is a purchaser 
or lessee of a part of the Project <Area, and who may be 
affected thereby, for any modification of the Urban Re- 
newal Plan for Southwest Urban Renewal Area Project 
C, whether or not said party is a purchaser or lessee of the 
property to which the modification directly applies. 


6. That an interlocutory, pendente lite, and permanent 
injunction be issued restraining the defendants from adopt- 
ing, approving or certifying or otherwise making effective 
any modification of the Urban Renewal Plan for Southwest 


Renewal Area Project C without first obtaining the consent 
from any party who is a purchaser or lessee of a part of 
the Project Area who may be affected thereby. 


7. That the Court issue its declaratory judgment that 
the permitted accessory uses under the Plan of the prop- 
erty in the Project Area known as sites D-1 and D-2 are 
limited to uses genuinely necessary to the permitted uses 
and solely for the occupants of any building constructed 
on the premises and their visitors, with no efforts being 
permitted to hold out, solicit or promote use thereof by 
others. 


8, That the Court issue its declaratory judgment that the 
permitted accessory uses under the Plan of the property 
in the Project Area known as sites D-1 and D-2 do not 
include use for drug stores (including food services), 
package goods stores, gift shops, women’s specialty shops, 
men’s specialty shops, camera and photographic supplies 


’ 
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shops, candy stores, florists, jewelers, books and stationery 
and related services, barber shops, beauty salons, valet, 
laundry and dry-cleaning, optometrists, watch repair, 
ticket agencies, travel agencies, health facilities, banks, 
savings and loan associations, stock brokers, auto rental 
agencies and Post Office. 


9. That an interlocutory, pendente lite and permanent 
injunction be issued restraining the defendants from per- 
mitting the construction of, occupancy of, or use of the 
property in the Project Area known as sites D-1 and D-2 
for any uses except for yacht club, restaurant, retail sea- 
food, other retail. office and service establishments related 
to water front activities, inn containing not more than 100 
transient lodging units and accessory uses genuinely neces- 
sary to the permitted uses, and solely for the occupants of 
any building constructed on the premises and their visitors, 
with no efforts being permitted to hold out, solicit or pro- 
mote use thereof by others. 


10. That an interlocutory, pendente lite and permanent 
injunction be issued restraining the defendants from per- 
mitting the construction of, occupancy of, or use of the 
property in the Project Area known as sites D-1 and D-2 
for drug stores (including food service), package goods 
stores, gift shops, women’s specialty shops, men’s special- 
ty shops, camera and photographie supplies shops, candy 
stores, florists, jewelers, books and stationery and related 
services, barber shops, beauty salons, valet, laundry and 
dry-cleaning, optometrists, watch repair, ticket agencies, 
travel agencies, health facilities, banks, savings and loan 
associations, stock brokers, auto rental agencies and Post 
Office. 


11. That an interlocutory, pendente lite and permanent 
injunction be issued restraining the defendants from adopt- 
ing, approving or certifying or otherwise making effective 
the aforesaid proposed seventeenth modification of the 
Plan without the consent thereto in writing of any party 


24+ 


who is a purchaser or lessee of a part of the Project Area 
and who may be affected thereby. 
/3/ Rocer Ross 
Roger Robb 
1100 Tower Bldg., N. W. 
Washington, D. C. 20005 
/s/ KexsetH WELL ParkINsoN 
Kenneth Wells Parkinson 
1100 Tower Bldg., N. W. 
Washington, D. C. 20005 
/s/ Daccetr H. Howarp 
Daggett H. Howard 
1701 Pennsylvania Ave., N. W. 
Washington, D. C. 20006 


/s/ Hesry Roemer McPHEE 
Henry Roemer McPhee 
888 17th St., N. W. 
Suite 400 


Washington, D. C. 20006 
Attorneys for Plaintiffs 


Of Counsel: 

Rose, Porter, Kistter & ParKINsoN 
1000 Tower Bldg., N. W. 
Washington, D. C. 20005 
District 7-2141 

Howazp & Poze 
1700 Pennsylvania Ave., N.W. 
Washington, D. C. 20006 
298-8333 

Haser, Morcas, Park & SausDERS 
888 17th St., N. W. 

Suite 400 
Washington, D. C. 20006 
298-6363 


June 17, 1968 
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Answer 

Come now David Nassif, Sr., David E. Nassif, Jr., Rich- 
ard R. Mason, Joseph J. Napolitan, Donald T. Kirwan and 
Donald E. Jenkins, general partners, trading as David Nas- 
sif Associates, a limited partnership, hereinafter referred 
to as David Nassif Associates, by and through their attor- 
neys, Reasoner & Davis, and in Answer to the Complaint 
filed herein, state as follows: 


First Defense 
1. The Complaint filed herein fails to state a clause of 
action upon which relief may be granted. 


Second Defense 


1. No justiciable issue or controversy is stated between 
the Plaintiffs and the Defendants and consequently this 
Court lacks jurisdiction. 


Third Defense 


‘As to the specific allegations of the Complaint, Defend- 
ants state as follows: 


1. The allegations of this paragraph are conclusionary 
and require no answer. 


2, 3, & 4. With respect to the allegations of paragraphs 
2, 3, and 4, Defendants are without sufficient knowledge to 
admit or deny the truth thereof. 


5 through 10. Admitted. 


11. The allegations contained in paragraph 11 are sub- 
stantially correct but Defendants rely on the District of 
Columbia Redevelopment Act of 1945 to spell out the duties 
of Defendant, District of Columbia Redevelopment Land 
Agency. 


12. Admitted. 


26 


13 through 16. Defendants are without sufficient knowl- 
edge or information to admit or deny the allegations con- 
tained in paragraphs 15 through 16. 


17. Admitted. 


18. Defendants are without sufficient knowledge or in- 
formation to admit or deny the allegations contained in 
paragraph 1s. 


19. Defendants deny that the definition of ‘‘accessory 
uses" with respect to Square 465 is arbitrary, capricious or 
clearly erroneous. 


20. Defendants are without knowledge of Plaintiffs’ lease 
agreements. Defendants deny that any prospective alleged 
injury to Plaintiffs will be irreparable. 


21 through 25. With respect to the allegations contained 
in Counts IZ and III, Defendants are without sufficient 
knowledge or information to admit or deny the allegations. 


Wueeerore. the premises considered, Defendants pray 
that the complaint be dismissed with costs assessed against 
plaintiffs. 

Reasoxer & Davis 


By /s/ Tuomas D. QuIxy, JR. 
Thomas D. Quinn, Jr. 


/s/ E. Trutmas Stim. 
E. Tillman Stirling 
800 - 17th Street, N.W. 
Washington, D.C. 20006 
298-8100 


Attorneys for David Nassif 
Associates 
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Answer of Defendants District of Columbia and 
Walter E. Washington to Complaint 


First Defense 


The complaint fails to state a claim against these de- 
fendants upon which relief can be granted. 


Second Defense 


The complaint fails to join an indispensible party. 


Third Defense 


The complaint fails to state a case or controversy be- 
tween plaintiffs and these defendants and the court there- 
fore lacks jurisdiction. 


Fourth Defense 
Count I 


1. The allegations contained in paragraph numbered 1 
of the complaint are conclusions of the pleader that require 
no response. 


2, 3 and 4. These defendants are without knowledge or 
information sufficient to form a belief as to the truth of 
the allegations contained in paragraphs numbered 2, 3 and 
4 of the complaint. 


5, 6, 7 and 8. No response is required of these defendants 
to the allegations contained in paragraphs numbered 5, 6, 
7 and 8 of the complaint. 


9 and 10. These defendants admit the allegations con- 
tained in paragraphs numbered 9 and 10 of the complaint. 


11. Answering paragraph numbered 11 of the complaint, 
these defendants say that pursuant to Reorganization Plan 
No. 3 of 1967, redevelopment plans and modifications of 
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redevelopment plans are to be approved by the District 
of Columbia Council after a public hearing and say that the 
remaining allegations contained therein are plaintiffs’ con- 
elusory narrative of the contents of the District of Co- 
lumbia Redevelopment Act of 1945 and require no answer. 
However. if answer be required, the same are denied. 


12. These defendants admit that the Board of Commis- 
sioners of the District of Columbia approved the Southwest 
Urban Renewal Project Area C on November 30, 1956 and 
have approved certain modifications of that plan from time 
to time. and are without knowledge or information sufficient 
to form a belief as to the truth of the remaining allegations 
contained in paragraph numbered 12 of the complaint. 


13, 14, 15, 16 and 17. These defendants are not required 
to answer the conclusions contained in paragraphs num- 
bered 13, 14, 15, 16 and 17 of the complaint and are without 
knowledge or information sufficient to form a belief as to the 
truth of the factual allegations therein. 


18, 19 and 20. Answering paragraphs numbered 18, 19 
and 20 of the complaint, these defendants deny that any 
dispute has arisen between them and plaintiffs regarding 
the meaning and effect of the term ‘‘accessory use’’, deny 
all allegations of arbitrary, capricious and erroneous ac- 
tion, deny making any decision regarding the meaning and 
effect of the term ‘‘accesory use’’, deny that any irrepar- 
able injury flows to plaintiffs as a result of any action by 
these defendants, and are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the re- 
maining allegations contained therein. 


Count II 


1-20, These defendants repeat as if set forth in full herein 
the answers to the allegations of paragraphs 1-20 in Count 
I of the complaint. 
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21. Answering paragraph numbered 21 of the complaint, 
these defendants deny that any dispute has arisen between 
them and plaintiffs regarding the consent of affected par- 
ties to modifications of an Urban Renewal Plan, deny all 
allegations of arbitrary, capricious and erroneous action, 
deny that any hardship, economic loss and irreparable in- 
jury flows to plaintiffs as a result of any action by these 
defendants, and say that the remaining allegations con- 
tained therein are conclusions of the pleader and require 
no answer. However, if answer be required, the same are 
denied. 


Count IIT 


1-21. These defendants repeat as if set forth in full 
herein the answers to the allegations of paragraphs 1-21 
in Count I and Count II of the complaint. 


22 and 23. These defendants are without knowledge or 
information sufficient to form a belief as to the truth of 
the allegations contained in paragraphs numbered 22 and 
23 of the complaint. 


24. These defendants deny the allegation contained in 
paragraph numbered 24 of the complaint that a dispute 
has arisen between them and plaintiffs regarding the con- 
sent of affected parties to modifications of an Urban Re- 
newal Plan and need not respond to the remaining allega- 
tions contained therein. 


25. Answering paragraph numbered 25 of the complaint, 
these defendants deny that any hardship, economic loss and 
irreparable injury flows to plaintiffs as a result of any 
action by these defendants, and say that the remaining 
allegations contained therein are conclusions of the pleader 
and require no answer. However, if answer be required, 
the same are denied. 
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Further answering the complaint, these defendants deny 
all allegations not specifically admitted or otherwise 
answered. 


/3/ Cuantes T. Duncan 
Charles T. Duncan 
Corporate Counsel, D. C. 


/s/ Jous A. Earxest 
John A. Earnest 
Assistant Corporation 
Counsel, D. C. 


/s/ Matruew J. Mutiasey, JR. 
Matthew J. Mullaney, Jr. 
Assistant Corporation 
Counsel, D. C. 


Attorneys for Defendants 
District of Columbia and 
Walter E. Washington 


District Building 
Washington, D. C. 20004 


Answer of Defendants District of Columbia Redevelopment 
Land Agency. Neville Miller, National Capital Planning 
Commission and Phillip Hammer 


First Defense 
The complaint fails to state a claim upon which relief 
can be granted. 
Second Defense 


David Nassif Associates, a limited partnership, is an 
indispensable party defendant in that David Nassif As- 
sociates is owner of Square 465 pursuant to an agreement 
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dated October 26, 1967, and a Special Warranty Deed dated 
April 11, 1968, has commenced construction of a building 
on Square 465, has incurred substantial economic obliga- 
tions in connection with the construction of such building, 
and anticipates substantial income from the rental of the 
building including the commercial space therein, when com- 
pleted. Thus, David Nassif Associates has an interest in 
and will be adversely affected by the declaratory judg- 
ments and injunctions sought by the plaintiff; is subject 
to the jurisdiction of this Court as to both services of proc- 
ess and venue; can be made a party without depriving this 
Court of jurisdiction of the permanent parties; and has 
not been made a party. This action may not, pursuant to 
rule 19, F. Rules Civ. Proc., proceed without joinder of 
David Nassif Associates. 


Third Defense 


Specifically answering the individual paragraphs of the 
complaint the defendants aver as follows: 


1.-10. Defendants are not required to answer the juris- 
dictional allegations contained in paragraphs 1-10. 


11. Defendants admit the allegations contained in para- 
graph 11 of the complaint except for the allegations con- 
tained in the last sentence thereof which are denied. 


12. Admitted. 


13.-16. Defendants are without knowledge and informa- 
tion sufficient to form a belief as to the truth of the allega- 
tions contained in paragraphs 13-16. 


17. Admitted. 
18., 19. Denied. 


20. Defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph 20. 


on 
Count II 
1-20, Defendants repeat as if set forth in full herein the 
answers to the allegations of paragraphs 1-20 in Count I 
of the Complaint. 
21. Defendants admit the allegations contained in the first 


sentence of paragraph 21 and deny the remaining alle- 
gations. 


Count III 


1.-21. Defendants repeat as if set forth in full herein the 
answers to the allegations of paragraphs 1-21 in Count I 
and Count II of the complaint. 


22. The defendants admit the allegations contained in 
Paragraph 22 of the plaintiffs’ complaint except that the 
defendants deny the allegation that a proposed Seventeenth 
Modification of the Plan would increase from 100 to 150 
the number of transient lodging units permitted on Sites 


D-1 and D-2 in the Project Area; and the defendants state 
that they are without knowledge or information sufficient 
to form a belief as to the truth of the allegation that the 
plaintiff, L’Enfant Plaza, East, Ine. intends to construct a 
combination hotel-office building which will contain approxi- 
mately 400 transient lodging units, that the plaintiffs have 
either leased commercial space they constructed or are 
about to do so, and that the plaintiffs, L’Enfant Plaza cor- 
porations and Town Center owners are about to begin 
construction of additional commercial space. 


. 93. The defendants admit the allegation contained in 
Paragraph 23 of the plaintiffs’ complaint except that the 
defendants deny that the D. C. Redevelopment Land Agency 
intends to submit any proposed modification of the Urban 
Renewal Plan for Southwest Urban Renewal Area Project 
“C” to the District of Columbia for approval. 


24., 25. Denied. 
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Fourth Defense 


As to Counts I and III, the plaintiffs lack standing to 
sue because these defendants have no obligation to the 
plaintiffs (either contractual, statutory or otherwise) to 
compel any other purchaser or lessee of property in the 
Southwest Urban Renewal Area Project ‘‘C’’ to devote 
its property to the uses described in the Urban Renewal 
Plan. 


Fifth Defense 


As to Counts I and III, no justiciable controversy be- 
tween the plaintiffs and defendants exists in that no final 
determination has yet been made as to the type or character 
of use or re-use to be permitted on Square 465 and Sites 
D-1 and D-2 in the Southwest Urban Renewal Area Proj- 
ect “C”’. 


Sizth Defense 


As to Counts I and III, if the Court finds that the de- 
fendants, District of Columbia Redevelopment Land Agency 
and/or Neville Miller did make a determination as to the 
uses permitted on Square 465 by the Urban Renewal Plan 
for Southwest Urban Renewal Area Project ‘‘C’’, then, 
any such determination was based on substantial evidence. 


Seventh Defense 


As to Counts II and III, neither the District of Columbia 
Redevelopment Land Agency nor Neville Miller have re- 
sponsibilities or duties under the District of Columbia Re- 
development Act of 1945, as amended, in regard to the 
adoption or approval of any amendment or modification to 
the Urban Renewal Plan for Southwest Urban Renewal 
Area Project ‘‘C”’. 
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Eighth Defense 


If Redevelopment Land Agency’s determinations made 
relative to Counts II and III of the complaint are judicially 
reviewable, those determinations are supported by substan- 
tial evidence. 


/3/ Davip G. Bress 
United States Attorney 


s/ JosepH M. Haxyox 
Assistant United States 
Attorney 


/s/ Lawrence E. SHINNICK 
Assistant United States 
Attorney 


Plaintiffs’ Motion for Production of Documents of Defendant 
District of Columbia Redevelopment Land Agency for 
Inspection and Copying Pursuant to FRCP 34 


The plaintiffs move the Court for an order requiring the 
defendant District of Columbia Redevelopment Land 
Agency (hereinafter referred to as the Agency) to produce 
and permit plaintiffs to inspect and to copy each of the fol- 
lowing documents: 


1. The following documents relating to the adoption of 
the initial Urban Renewal Plan for Southwest Urban Re- 
newal Area Project C (hereafter referred to as the Urban 
Renewal Plan) : 


a. All memoranda, opinions, studies, reports and 
other documents prepared by Board Members, officers, 
consultants, staff members or employees of the Agency 
relating to formulation of the initial Urban Renewal 
Plan, prior to its adoption, together with all corre- 
spondence on the subject; 
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b. All memoranda, opinions, studies, reports and 
other documents prepared by Board Members, officers, 
consultants, staff members or employees of the Agency 
relating to recommendations of the Agency for adop- 
tion or approval of the initial Urban Renewal Plan and 
the presentation of said recommendations to other 
agencies or parties concerned, together with all cor- 
respondence on the subject and all documents concern- 
ing data supporting such recommendations ; 


c. All statements and notices issued by the Agency 
to the public or to individuals of any governmental 
actions, public hearings, or other proceedings in con- 
nection with the adoption or approval of the initial 
Urban Renewal Plan; 


d. All documents setting forth testimony of witnesses 
presented at public hearings or other proceedings re- 
lating to adoption or approval of the initial Urban 
Renewal Plan conducted by or under the control or 
auspices of the Agency, together with transcripts of 
all testimony given at such public hearings or other 
proceedings, and all exhibits offered or introduced at 
such hearings or proceedings ; 


e. All resolutions or orders adopted or issued by the 
Agency in connection with the adoption or approval of 
the initial Urban Renewal Plan. 


2. The following documents relating to each subsequent 
modification or amendment of the initial Urban Renewal 
Plan; 


a. All memoranda, opinions, studies, reports and 
other documents prepared by Board Members, officers, 
consultants, staff members or employees of the Agency 
relating to formulation of each such modification or 
amendment, prior to its approval, together with all 
correspondence on the subject; 
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b. All memoranda, opinions, studies, reports and 
other documents prepared by Board Members, officers, 
consultants, statf members or employees of the Agency 
relating to recommendations of the Agency for adop- 
tion of each such modification or amendment and the 
presentation of said recommendations to other agencies 
or parties concerned, together with all correspondence 
on the sudject and all documents containing data sup- 
porting such recommendations; 


e. All statements and notices issued by the Agency 
to the publie or to individuals of any governmental 
actions, public hearings, or other proceedings in con- 
nection with the adoption or approval of each such 
modification or amendment; 


d. All documents setting forth testimony of witnesses 
prepared and presented at public hearings or other 
proceedings relating to adoption of each such modifi- 
cation or amendment conducted by or under the control 


pices of the Agency, together with transcripts of 
all testimony given at such public hearings or other 
proceedings, and all exhibits offered or introduced at 
such hearings or proceedings; 


e. All resolutions or orders adopted or issued by the 
Agency in connection with the adoption of each such 
modification or amendment. 


3. With respect to all property dispositions by the Agency 
in Southwest Urban Renewal Area Project C, all docu- 
ments relating or referring to land use restrictions on 
property in said Urban Renewal Area, including all bro- 
chures and prospectuses issued and correspondence had in 
connection with such property dispositions and all docu- 
ments, including resolutions or orders issued by the Agency, 
pertaining to proceedings in connection with such disposi- 
tions, insofar as such property dispositions or proceedings 
involved land use restrictions on property in said Urban 
Renewal Areas. 
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4. All reports, correspondence, memoranda, exhibits and 
other documents relating to re-use appraisals made or re- 
quested by the Agency in connection with all property dis- 
positions by the Agency in Southwest Urban Renewal 
Project C. 

5. All correspondence between the Agency and redevelop- 
ers in Southwest Urban Renewal Area Procject C in con- 
nection with any request for, consent to, or other procedural 
requirements for, any modification or amendment of the 
Urban Renewal Plan from the date of its initial adoption 
to the present time. 


6. All memoranda, studies, reports, rulings, opinions, or 
other documents prepared by Board Members, officers, con- 
sultants, staff members or employees of the Agency, and 
all resolutions or orders adopted or issued by the Agency 
relating to Agency policy or practice in obtaining the prior 
consent of redevelopers, or compliance with other proce- 
dures, in connection with any modification or amendment 
of the Urban Renewal Plan from the date of its initial 
adoption to the present time. 


7. All documents setting forth statements made by any 
representative of the Agency before any Congressional 
committee and all correspondence between any representa- 
tive of the Agency and any member of Congress concern- 
ing adoption of the Redevelopment Act of 1945 and any 
amendments thereto, and any such documents or corre- 
spondence relating to the initial Urban Renewal Plan or 
any modification or amendment thereof from the date of its 
adoption to the present time. 


8. All documents and correspondence setting forth any 
ruling, legal opinion, or official position or interpretation 
of the Agency with respect to the meaning of the phrase 
‘accessory use”’ as used in the Urban Renewal Plan. 


9. All correspondence between the Agency and David 
Nassif Associates or any other developer or prospective 
developer for Square 465 from the date the Agency first 
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acquired the tract to the present time, pertaining to land 
use or restrictions thereof either for Square 465 or any 
other tract in the Southwest Urban Renewal Project C. 


The defendant District of Columbia Redevelopment Land 
Agency has the possession, custody, or control of each of 
the foregoing documents. Each of them constitutes or con- 
tains evidence relevant and material to a matter involved 
in this action, as is more fully shown in ‘‘Exhibit A’’ here- 
to attached. 


Respectfully submitted, 


Rocer Ross 

Kexseta WELts Parkinson 
1100 Tower Building 
Washington, D. C. 20005 


Daccetr H. Howarp 
1701 Pennsylvania, Ave., N.W. 
Washington, D. C. 


Henry Roemer McPxee 
888 -17th Street, N.W. 
Washington, D.C. 


Attorneys for Plaintiff 


Affidavit in Support of Plaintiffs’ Motion for Production of 
Documents of Defendant District of Columbia Redevelop- 


ment Land Agency 


District or CoLuMBIA 88: 


Kexsetn Wetts Parxrsson, being first duly sworn, de- 
poses and says: 

1. Iam a member of the bar of this Court and one of 
counsel for the plaintiffs herein. 


2. The complaint alleges that the plaintiffs are owners 
or lessees of real properties in the District of Columbia 
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located in what is known as Southwest Urban Renewal Area 
Project C. The plaintiffs hold these real properties under 
deeds or long-term leases from the defendant, District of 
Columbia Redevelopment Land Agency. The complaint 
further alleges that the plaintiffs acquired their respective 
interest pursuant to and in reliance upon a ‘land use’’ 
Plan formulated, developed and approved by the defendants 
pursuant to a statutory scheme set out in the District of 
Columbia Redevelopment Act of 1945, as amended, 60 Stat. 
790, D. C. Code (1967) Title 5, See. 701, et seq. 


3. The complaint sets out in substance that according to 
the Plan, upon which the plaintiffs relied in acquiring their 
properties, the plaintiffs are permitted to construct and 
operate buildings and premises limited to certain uses. Ac- 
cording to the Plan the use of certain other real property 
located in Square 465 in the Project Area is limited to the 
following uses: 


“‘offices for governmental, professional, institutional, 


or commercial use, and accessory uses such as em- 
ployee restaurants and off-street parking necessary to 
serve the primary uses.”’ 


The plaintiffs complain that the defendants have arbi- 
trarily, capriciously and erroneously construed the phrase 
“‘aecessory uses’? as used in this litigation to permit uses 
which are not accessory uses and that this construction of 
the phrase ‘“‘accessory uses’’ will result in the construction 
and operation of buildings which will compete and threaten 
to compete with the plaintiffs, their tenants and prospec- 
tiv tenants, all in violation of the rights of the plaintiffs. 


4. The complaint alleges further that the Act and Plan 
both provide that a modification of the Plan as it may 
affect an area or part thereof which has been sold or leased 
shall not become effective without the consent, in writing, 
of the purchaser or lessee thereof. The plaintiffs com- 
plain that the defendants have arbitrarily, capriciously and 
erroncously determined that only the owner of property to 
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which a modification directly applies must consent in writ- 
ing and that the consent of owners of other land which may 
be affected is not required; and that the plaintiffs are thus 
threatened with modifications of the Plan made without 
their consent, notwithstanding the fact that they may be 
adversely affected by such modifications. (This interpre- 
tation and application of the Act and Plan have been made 
by the defendants, notwithstanding the fact that in many 
eases in the past the defendants have obtained consent in 
writing from owners or lessees not directly affected by pro- 
posed modifications.) 


5. In short, the complaint raises two fundamental issues: 
(1) Are the defendants correct in their broad interpreta- 
tion of the phrase ‘‘accessory uses’’ and (2) Are the de- 
fendants correct in holding that the consent of the plaintiffs 
to modifications of the Plan which may affect them is not 
required? The documents required by the motion to pro- 
duce are directly relevant to these issues. These docu- 
ments will reflect the legislative and administrative history 
and background of the Plan and of the modifications of the 
Plan; they will disclose the original intent and purpose of 
the framers of the Plan in connection with the matters in 
controversy; and specifically, they will disclose any pre- 
vions administrative orders or interpretative rulings or 
recommendations on these subjects. It is of course obvious 
that the documents required must be in the files of the 
defendants. 


/s/ KexxetH WELLS ParKrINson 
Kenneth Wells Parkinson 


Subscribed and sworn to before me this 12th day of 
March, 1969. 


/s/ 
Notary Public 


My Commission expires: 
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Motion for Summary Judgment 

Comes now David Nassif, Sr., David E. Nassif, Jr., Rich- 
ard R. Mason, Joseph J. Napolitan, Donald T. Kirwan and 
Donald E. Jenkins, general partners of a limited partner- 
ship trading as David Nassif Associates, by and through 
their attorneys, Reasoner & Davis, and move the Court for 
summary judgment. The complaint filed herein presents 
no genuine issue of material fact and defendant, David 
Nassif Associates, is entitled to judgment as a matter of law 
on the complaint filed herein. 


Wuererore, it is respectfully submitted that summary 
judgment be entered herein in favor of defendant, David 
Nassif Associates, with costs to plaintiffs. 


Reasoner & Davis 


By Tuomas D. Quixy, JR. 
Thomas D. Quinn, Jr. 


By E. Truman Srimirxe 
E. Tillman Stirling 
800 - 17th Street, N.W. 
Washington, D. C. 20006 
298-8100 


Attorneys for David Nassif 
Associates 


Affidavit 


Comes now David Nassif, Sr., who, being duly sworn on 
oath, deposes and says: That he is a general partner of 
Davi Nasstr Assocrates, one of the defendants in Civil 
Action No. 1533-68, in the United States District Court for 
the District of Columbia; that Davin Nasstr AssocraTEs is 
erecting a building on Square 465 bounded by D & E, 6th 
and 7th Streets, S. W., which building is now structurally 
complete and the finishing work is progressing; that said 
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building is fully leased above the first floor to the General 
Services Administration for oceupancy by the Department 
of Transportation, and will have approximately 7,500 
oceupants starting in July, 1969; that said building will 
have three levels of parking for approximately 1,500 cars 
below ground level; that he is in various stages of negotia- 
tions for leases for the following retail uses on the first 
floor street level: 


Cafeteria 25,000 sq. ft. 
2. Restaurant (quality restaurant 

with bar facilities) 10,600 sq. ft. 
. Drug Store 13,200 sq. ft. 
. Post Office (government mail room) 6,000 sq. ft. 
. Bank 7,200 sq. ft. 
. Savings and Loan Institution 2,000 sq. ft. 


It is expected that leases for the approximate areas set 
forth will be entered into within the near future. 


/s/ Davip Nasstr, Sr. 
David Nassif, Sr. 
Scescersep and Swors to before me, a Notary Public, 
this 12th day of March, 1969. 


(Notaprat SEAL) 
/s/ Hareret FE. Marspex 
Notary Public, D.C. 


My Commission Expires Dec. 14, 1972. 
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EXHIBIT A 


DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 
1420 NEW YORK AVENUE, N. wW. WASHINGTON, D. c. 20005 


May 1, 1968 


Daggett H. Howard, Esq. 
Howard and Poe 

1701 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


Dear Mr. Howard: 


At the request of the Agency’s Board of Directors, I am 
replying to your letter of February 16, 1968, in which you 
requested replies to seven questions on which Messrs. 
Quesada, Bresler, and McPhee would like to kmow the 
Agency’s position. 


Before addressing these questions directly, I think it 
worth noting that the issues to which they relate have 
been discussed at considerable length by all interested 
parties during the past several weeks. As a result of the 
extensive discussions which took place at the special meet- 
ing of the Agency’s Board of Directors on February 14, 
1968, at which you and Messrs. Quesada, Bresler, McPhee, 
and Fitzpatrick were present, several additional meetings 
were held. The Agency arranged these meetings, first, in 
an attempt to assure that all parties who were or might 
become involved in these matters were properly apprised 
of the status of discussions; and, second, in the hope that 
any points at issue could be resolved. 


Specially, a meeting attended by you, Mr. McPhee, Mr. 
Daniel Shear, General Counsel to the National Capital 
Planning Commission, Mr. C. Francis Murphy, Assistant 
Corporation Counsel of the District of Columbia, and Mr. 
Werner, General Counsel of this Agency, was held in Mr. 
Werner’s office on February 19, 1968. During that meeting 
the questions raised in your letter of February 16, were 
fully explored. At the meeting it was agreed, pursuant to 
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your suggestion, that the principals whom you represent 
would meet with representatives of the redevelopers of 
Square 465 in an attempt to resolve the divergent interests 
concerning commercial uses proposed for Square 465. 


We understand from your letter of February 24, 1968, 
that this meeting was held on February 22, 1968 among 
General Quesada, yourself, and the attorney for the re- 
developers for Square 465 and that, unfortunately, the 
participants were unable to reach agreement. 


We also arranged at Mr. McPhee’s suggestion a meeting 
between him and representatives of the redeveloper of 
Square 465 at the Agency on March 6, 1968, attended also 
by Mr. Appleby and Mr. Werner. Unfortunately, too, that 
meeting failed to enable the participants reach an agree- 
ment, although it was agreed that a meeting attended by 
the principals of the redevelopers involved as well as their 
attorneys would be desirable. This meeting called by the 
Agency was held here on March 28, 1968, and attended by 
principals and attorneys of each redeveloper, except Mr. 
Bresler. Although those present discussed a basis for an 
accommodation of their respective interests, the meeting 
did not produce the necessary agreement. 


We previously advised you that our response to your 
February 16th letter has been ready since early in March. 
However at the request of the redevelopers concerned, we 
have withheld our response pending their discussions. We 
also stated that we would release this letter upon request 
of any of the redevelopers. Since the discussions among 
the redevelopers are now at a standstill and they have re- 
quested this letter, we are sending it to you. 


We regret that, despite all discussions, meetings and 
other efforts by this Agency—as well as the efforts of 
representatives of the District of Columbia Government 
and the NCPC—an accommodation has not been reached 
between the principals you represent and the redeveloper 
of Square 465. Since this is the case, the Agency will 
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direct itself to answering the questions contained in your 
letter of February 16. 


Before replying to each of the questions individually, I 
think it important to emphasize the following three points 
concerning the questions taken as a group. 


(1) Although your questions do not specifically state a 
position which you and your principals are taking on any 
of the issues, the phrasing of the questions does imply 
a certain position in each case. Our answers, therefore, 
are intended to respond to the position which we must 
infer that you and your principals have taken on each 
question. 


I hardly need add that our positions on each of these 
questions have been prepared after consultation with all 
of the government agencies which may be involved and 
in recognition of our public responsibilities and, further, 
are not intended to attack or defend a position taken by 
any individual redeveloper. 


(2) The seven questions contained in your letter deal 
with two general topics: (a) the type and extent of 
“‘accessory uses’? permissible on Square 465 under the 
approved plan for the Southwest Urban Renewal Area 
Project ‘‘C’’; and (b) the requirement that proposed 
modifications to an approved Urban Renewal Plan re- 
ceive the written consent of affected redevelopers before 
they shall become effective. 


We would like to make it clear that, while we are will- 
ing to answer each of your questions, it is the opinion 
of the Board of Directors and of our General Counsel 
that these two copies are not in any way related in the 
context of our present discussions. Questions concerning 
the requirement of written consent by affected rede- 
velopers to plan modifications are irrelevant to the dis- 
cussion of permissible accessory uses on Square 465, be- 
cause the Thirteenth Amendment to the Urban Renewal 
Plan for Project ‘<C’’—which is the subject of the ques- 
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tions concerning the ‘‘consent requirements’’—did not in 
any way deal with or affect the number, type or extent 
of accessory uses permissible on Square 465. 


(3) Before answering your questions regarding acces- 
sory uses on Square 465, this Agency must also advise 
Fou that the answers to these questions represent the 
Agency’s opinion alone. The District of Columbia Gov- 
ernment has the final authority and responsibility for 
determining that the plans of a redeveloper comply with 
the Urban Renewal Plan, and the appropriate District 
agencies make an independent determination on all re- 
developers’ plans submitted to it. However, in order to 
be sure that there is no conflict, we have reviewed our 
answers to these questions with representatives of both 
the NCPC and the District of Columbia Government 
(which adopted and approved, respectively, the Urban 
Renewal Plan language in question). While all govern- 
ment agencies express agreement with the position 
stated, we must reiterate that our position on these 


questions is not binding upon the District or the Com- 
mission. 


With this Agency’s opinion in the appropriate frame- 
work, the Board of Directors of the Redevelopment Land 
Agency has authorized the following responses to the 
enumerated questions contained in your letter: 


Question (1)—It is the Board’s view that the phrase, 
“Caecessory uses, such as employee restaurants and 
off-street parking necessary to serve the primary 
uses’’, contained in the Urban Renewal Plan for South- 
west Project ‘‘C’’ does not restrict the non-office uses 
on Square 465 solely to employee restaurants and off- 
street parking. The specified uses (employee restau- 
rants and off-street parking) are merely illustrative 
of the types of accessory uses permissible on the site. 
While other uses are permissible, it is obvious difficult 
to catalog an exhaustive list of them. 
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We assume, from the phrasing of your question, that 
you interpret the cited language as restricting non- 
office uses solely to employee restaurants and off-street 
parking. If this had been the intent of the public 
bodies which adopted and approved the Urban Renewal 
Plan, their purpose could have been accomplished by 
merely omitting the words ‘‘accessory uses such as’’ or 
by adding the words ‘‘limited to”’ after the words ‘‘ac- 
cessory uses’’. Your interpretation of the phrase ren- 
ders these words meaningless, and in our opinion is 
too restrictive. 

It is the Agency’s interpretation that the quoted 
language contemplates a range of uses which—as the 
word accessory is defined in the Zoning Regulations 
of the District of Columbia, May 12, 1958, as amended— 
are subordinate to and customarily found with the 
primary office uses and which serve the day-to-day 
needs and convenience of the tenants, employees and 
visitors of the primary office uses. 


Question (2)—The Agency has secured the advice of an 
economic and real estate consultant to assist it in deter- 
mining whether the specific uses listed in the letter of 
January 30, 1968 from Mr. Repetti, attorney for the 
redeveloper of Square 465, to Mr. Werner fall within 
the above definition of ‘‘accessory uses’’, The eco- 
nomic analysis prepared by the consultant, together 
with our own analysis, supports the finding that most 
of the uses enumerated in Mr. Repetti’s letter are cus- 
tomarily found together with and subordinate to office 
uses in buildings comparable to the one being con- 
structed on Square 465. With respect to each of the 
categories of uses set forth in Mr. Repetti’s letter, our 
recommendation to the District of Columbia Govern- 
ment will be as follows: 


Category One—all of the uses are permissible. 


Category Two—all of the uses are permissible ex- 
cept possibly package liquor store. 
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Category Three—all of the uses are permissible ex- 

cept office furniture and equipment. 

Category Four—all of the uses are permissible. 

Category Five—all of the uses are permissible. 

Category Six—all of the uses are permissible. 

The Agency wishes to point out that certain of the 
uses identified in Mr. Repetti’s letter as non-office uses 
should, in fact, properly be classified as office uses. 
For example, the optometrist listed under Category 
Four, the stock broker under Category Five and the 
post office under Category Six are, in our opinion, 
office uses. 


Question (3)—In arriving at an opinion as to the number 
of square feet for commercial purposes which can 
properly be permitted on Square 465, the Agency has 
also requested the assistance of the economic and 


real estate consultant. It is the Agency’s opinion 
that the language of the Urban Renewal Plan quoted 
in your letter, together with the definition of ‘‘acces- 
sory uses’’ cited above, limits the amount of space for 
each use to that which can be economically supported 
by the day-to-day needs of the tenants, employees and 
visitors to the building. 


With respect to the number of square feet to be per- 
mitted for each use, the Agency is of the opinion that 
no fixed maximum amounts may be reasonably im- 
posed for each individual non-office use on Square 465. 
The Agency believes that the amount of space per- 
mitted for each use should be geared to the day-to-day 
needs of the tenants, employees and visitors to the 
building, as justified by expert advice on the amount 
of space devoted to such uses in comparable buildings 
under comparable circumstances. However, the 
amounts of space tentatively indicated for each use 
in Mr. Repetti’s letter of January 30, 1968 are, in our 
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opinion and in the opinion of the economic consultant, 
within the limitations of the language of the Urban 
Renewal Plan and within the definition of ‘‘accessory 
uses’’. 


With respect to the total number of gross square 
feet proposed for accessory uses by the redeveloper of 
Square 465, the report of our consultant supports the 
Ageney’s finding, based upon this report and its own 
analysis, that the full 85,000 square feet proposed by 
the redeveloper of Square 465 for non-office uses falls 
within the limitations of the Urban Renewal Plan lan- 
guage and the definition of “‘accessory uses’’ cited 
above. 


However, at the time of the public hearing concern- 
ing the Agency’s disposition of Square 465 to the 
present redeveloper, the Agency publicly stated, based 
upon information provided by the redeveloper, that 
70,000 gross square feet of retail (commercial) space 
would be provided within this development. The 
70,000 gross square feet figure was a part of the public 
record concerning the disposition of the property, and 
since the public-at-large and the redeveloper whom you 
represent may have relied upon this figure in forming 
a position on the proposed disposition of the property, 
the Agency—insofar as it is within our authority— 
will limit the number of gross square feet permitted 
for commercial uses to the 70,000 square feet figure. 
This will be our recommendation to the District of 
Columbia Government. 


I should also mention at this point that the Agency 
has considered the facts that the first stage of the 
L’Enfant Plaza development. will contain approxi- 
mately 90,000 gross square feet of commercial space 
and that the commercial space within the L’Enfant 
Plaza development is not limited to accessory uses. 
The Agency does not consider the fact that the 
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L’Enfant Plaza developers propose only 90,000 gross 
square feet of commercial space in the first stage of 
the Plaza development as governing the amount of 
commercial space to be permitted on Square 465. The 
L‘Enfant Plaza developers could construct substantial 
additional commercial space, if they so desired, and 
their decision on this question is based solely upon 
their own economic and business objectives and judg- 
ments. A determination as to the proper limitations 
on commercial space in Square 465 must be made inde- 
pendently from judgments concerning L’Enfant Plaza. 


Question (4)—As I indicated above, it is the opinion of 
the Agency that the type and extent of accessory uses 
permissible on Square 465 must be justified in terms 
of the day-to-day needs of the tenants, employees and 
visitors to the building. Your question No. 4, how- 
ever, goes beyond the type and extent of uses per- 
mitted and addresses the manner in which these busi- 
nesses are to be conducted. 


On this question, the Agency wishes to point out 
that it does not generally involve itself in questions 
of the manner in which businesses are conducted, ex- 
cept where specifically required by law or by the 
Urban Renewal Plan, or where the manner in which a 
business is conducted has a clear impact upon matters 
which are within the Agency’s legal purview. The 
manner in which a business is conducted is considered 
a matter of business judgment, which is a responsi- 
bility of the redeveloper, not the Agency. 


I should also point out that the restrictions on the 
advertising, signs and entrance, which you propose 
for accessory uses, are similar to restrictions con- 
tained in the Zoning Regulations of the District of 
Columbia. At the February 14 meeting of the Board 
of Directors, you indicated that it was your opinion 
that the words ‘‘accessory uses’? in the Urban Re- 
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newal Plan are to be given the meaning ascribed to 
them in the Zoning Regulations. You further indi- 
cated that, wherever the words ‘‘accessory use’’ are 
used in the Zoning Regulations, they are coupled with 
further restrictions, such as the restrictions on access 
and signs contained in the limitations on accessory 
uses in R-5 Districts. With respect to this point, I 
would make two comments: 


(1) The Agency accepts the definition of ‘‘accessory 
use’? contained in the 1966 Edition of the Zoning 
Regulations. However, since these Regulations do 
not apply to the Southwest Urban Renewal Area, it 
is clear that they do not govern the redevelopment 
of Square 465. Further restrictions on accessory 
uses, such as those in the Zoning Regulations for the 
R-5 Districts, also do not apply to Square 465. 


(2) It is the opinion of the Agency, which is con- 
curred in by Mr. Shear of NCPC and Mr. Murphy of 
the Corporation Counsel’s office, that the restric- 
tions on signs, location, visibility, and access which 
are applicable to accessory uses in the R-5 Districts 
are intended to limit the impact of accessory com- 
mercial uses in residential neighborhoods. They 
have no applicability to commercial areas. Square 
465 is designated in the Urban Renewal Plan as a 
Limited First Commercial area, as defined in the 
Zoning Regulations of the District of Columbia 
dated September 1953, as amended and in effect on 
April 5, 1956. 


The Agency’s position on the specific subparagraphs 
on your question No. 4 are as follows: 


a. We can sce no justification for restricting off-prem- 
ises advertising, as you suggest. This is a matter of 
business policy with which the Agency cannot and 
should not interfere. 
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b. In the opinion of the Agency, there is no justifica- 
tion—either from a legal or a policy standpoint—for 
limiting the location and visibility of signs in the man- 
ner and to the extent described in your subparagraph 
(b). Clearly, since the courtyard, as well as the street, 
will be used by employees and visitors of the building, 
the restrictions suggested could create undue hard- 
ship upon tenants, employees and visitors to the build- 


ing. 


In keeping with its usual policy, the Agency will re- 
quire an overall sign plan for the building on Square 
465. The Agency has already consulted with members 
of its Architectural Review Panel on the sign question, 
and we expect to have the advice and assistance of the 
Panel members in evaluating sign proposals. The 
general standards, which we expect to employ in evalu- 
ating the sign proposals, will serve to restrict signs to 
attract primarily persons who are tenants, employees 
or visitors of the building, and will include the follow- 


ing: 
(i 


) Signs must be a pedestrian scale and designed 
in such a fashion as to primarily serve pedes- 
trians rather than vehicular traffic. 


(ii) Signs will be permitted for identification pur- 
poses only, not for advertising. 


(iii) Within the interior courtyard, the Agency will 
look for a pattern of total illumination with as- 
surances that signs will have a definitely second- 
ary role in an illumination pattern. 


(c) As to the limitation on entrance, the Agency finds 
no legal or policy justification for restricting entrance 
to the accessory uses in the manner or to the extent 
which you propose. The restrictions you suggest would 
create undue hardship on the tenants, employees and 
visitors to the building. Since entrance to the build- 
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ing is to be from an interior courtyard, not from the 
street, the buildings design would make it inconvenient 
to permit a tenant, employee or visitor to enter the 
building from the courtyard to go to an office within 
the building yet not use the same means to reach one 
of the permitted non-office uses. 


However, the Agency has discussed the question of 
entrance to the building and to the accessory uses with 
the redevelopers. Although plans for the building 
have not been completed to the stage where entrance 
to each use can be shown definitively, it is our under- 
standing that the redeveloper intends to permit en- 
trance to the accessory uses only from the courtyard 
and arcades. The Agency believes this reasonable and 
appropriate, and will so indicate in its recommendation 
to the District of Columbia concerning approval of 
the redeveloper’s plans. 


Question (5)—As indicated above, statutory responsi- 
bility for adopting and approving modifications to an 
approved Urban Renewal Plan lies with the National 
Capital Planning Commission and the District of Co- 
lumbia, not with the Redeveloping Land Agency. An 
action or position taken by the Agency on a plan modi- 
fication is not binding upon these agencies, and it is 
possible that modifications could be adopted and ap- 
proved against the Agency’s recommendation. Thus, 
our role in obtaining such plan modifications is ad- 
visory only. Within that context, the Agency, in con- 
struing Section 5-711 of the D. C. Code has generally 
applied two tests in determining which consents, if 
any, are necessary to comply with that section. In the 
first case, where a proposed modification expressly 
applies to a specific area or part thereof which has 
been sold or leased, the consent of the purchaser or 
lessee of that specific area obviously must be obtained. 
Although, there has never been to the Agency’s 
knowledge, a legal decision on this question, it is the 
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opinion of government attorneys that the statute re- 
quires only the consent of the purchasers and lessees 
of that property, and not the consent of redevelopers 
of any other land. 


Applying the second test, it might be argued that 
in some cases some areas other than those directly in- 
volved in a plan moditication could be ‘‘atfected’’ by 
the modification. Regardless of which interpretation is 
accepted, the Agency, upon review of all applicable 
laws, has never felt that every plan modification must 
be approved by each and every redeveloper within the 
urban renewal area. 


As a matter of policy, the Agency has usually ap- 
plied the broader interpretation, even though we do 
not concede that it is controlling. However, this inter- 
pretation requires a more difficult judgment on the 
part of the Agency as to whether any given redeveloper 
is ‘‘affected’’ within the meaning of the statute. In 


making such a judgment, as to whether a redeveloper is 
‘‘affected’’ the Agency has taken into consideration 
factors such as economics, ingress and egress, light 
and air and aesthetic considerations. 


Each of these factors was applied by the Agency’s 
staff to all redevelopers—and specifically to the re- 
developers of the Reporters Building—with respect to 
the plan modification permitting an increase in height 
on Square 465 from 90 feet to 110 feet. As to the Re- 
porters Building, the staff determinations on each of 
these factors were as follows: 


(a) Economies—The plan modification permitted an 
increased height on Square 465, but did not permit any 
increase in the total building area permitted on the 
site. Consequently, it was the opinion of the Agency, 
which has since been confirmed by our economic and 
real estate consultant, that the plan modification had 
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no measurable effect upon any economic factor pertain- 
ting to the Reporters Building. 


(b) Ingress and Egress—The Agency’s staff and its 
Architectural Review Panel were not able to discern 
any effect of the plan modification upon ingress and 
egress to the Reporters Building. 


(c) Light and Air—The Review Panel and the 
Agency’s staff could find no impact from the modifica- 
tion upon the light and air of the Reporters Building. 


(d) Aesthetics—It was the opinion of the Architectural 
Review Panel with which the Agency concurred, that 
the plan modification would enhance the appearance 
and functions of the entire area surrounding Square 
465. Consequently, the plan modification did not have 
any adverse effect upon the Reporters Building. 


Consequently, it is the opinion of the Agency, sup- 
ported by its Architectural Review Panel and economic 
consultant, that the increase in height of the building on 


Square 465 did not affect the Reporters Building or, if 
there is any such effect, it is insubstantial and falls out- 
side the meaning of the statute. 


Question (6)—As a matter of policy, the Agency has on 
oceasion notified and solicited the views of redevelopers 
owning or leasing property acquired from this Agency at 
the time that a modification to the Southwest Urban Re- 
newal Plan is being considered. We will continue to 
notify and consult with affected redevelopers concerning 
any proposed plan modification in which the Agency is 
involved or on which the Agency is asked to comment. 


Furthermore, where it can reasonably be said that ‘‘a 
question at least exists as to whether or not a proposed 
modification may affect”’ a given redeveloper, the Agency 
will certainly agree to notify and consult with such re- 
developers prior to initiating or recommending such 
modifications, as we have in the past, although we again 
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point out that we have no statutory role in processing 
such modifications. Also we wish to point out that such 
action on the part of the Agency should not be considered 
as a determination on the part of the Agency or any 
other public body that those notified are ‘‘affected.’’ 


Question (7)—As you know, the Agency has been in con- 
tinuous contact with both the redevelopers of Square 
465 and the redevelopers whom you represent concern- 
ing the questions raised in your letter. The Agency, of 
course, agrees to advise the redevelopers of Square 469 
immediately and in writing of its answers to your ques- 
tions, and we have done so by copy of this letter. To the 
extent that our replies to your questions constitute posi- 
tions of the Agency, with respect to the review and ap- 
proval of the building plans submitted by the redeveloper 
of Square 465, the Agency would expect that the re- 
developer will adhere to these positions. 


To the extent that the positions taken by the Agency in 
response to your questions do not resolve the differences 
between the redevelopers you represent and the redeveloper 
of Square 465, we remain available to assist you in any 
way possible in reaching an accommodation. 


Before concluding, I would like to comment upon the 
claim by Messrs. Quesada, Bresler and McPhee in their 
letter of February 1, 1968, that the First National Bank 
of Washington’s application to establish a branch in the 
Nassif Building expressly to serve the entire surrounding 
area approved by the Comptroller of the Currency does not 
conform to the Urban Renewal Plan. 


First, it is not clear from reading the application or the 
approval letter that the Bank intends to serve such an 
area beyond the building. By limiting the size of bank 
permitted, we can assure that the Plan requirements are 
met without interfering with the Bank’s manner of con- 
ducting business. I would like to add that, in any event, 
the Comptroller of the Currency is aware of the limitations 
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imposed by the Urban Renewal Plan upon Square 465 and 
has advised us that such limitations were not relevant to 
his review of the bank’s application, and will not affect his 
approval of the application. 


We trust that the above states the Agency’s position 
with regard to your questions and properly recognizes our 
responsibilities to the redevelopers you represent and the 
redeveloper of Square 465. We shall be pleased to answer 
any further questions you may have and offer any assist- 


ance we may give. 
Sincerely, 
/s/ Nevitte Mier 


Neville Miller 
Chairman 


: Henry Roemer McPhee, Esq. 
Bresler and Reiner 
Lt. Gen. E. R. Quesada, Ret. 
The Reporting Building, Ine. 
David Nassif Associates 
Frederick Repetti, Esq. 


Statement of Genuine Issues Pursuant to Local Rule %h) 


In opposition to the motion for summary judgment filed 
by the defendant David Nassif Associates, the plaintiffs 
set forth the following material facts as to which there 
exists a genuine issue necessary to be litigated: 


1. The facts upon which the urban renewal plan for 
Southwest Urban Renewal Project C and the pertinent 
modification of the plan were based, and in particular 
whether or not such facts establish that the intent, purpose 
and determination of the framers and modifiers of the 
plan with respect to the use of real property in Square 
465 in the project area was to limit use thereof, other than 
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for offices, to restaurants and off-street parking solely for 
employees occupying any building constructed on the prop- 
erty and their visitors, with no efforts being permitted 
to hold out, solicit or promote use thereof by others. 


2. The fact that the plaintiffs, in reliance upon the in- 
terpretation and determination of the framers and modi- 
fiers of the plan set forth in paragraph 1 above, and in 
reliance upon the representations of defendant Redevelop- 
ment Land Agency with respect to such interpretation and 
determination. and with the knowledge of the defendants, 
constructed and are operating office buildings, service sta- 
tions. a commercial shopping arcade, an auditorium theatre 
and underground parking and other facilities as stated in 
the complaint. 


3. The fact that in reliance upon the interpretation and 
determination set forth in paragraph 1 plaintiffs, with 
the knowledge of the defendants, have expended large sums 
of money and have entered into leases providing for the 
payment of substantial sums of money as rental, including 
percentage rents based upon gross sales volume of certain 
tenants. 


4. The fact that as appears on the face of the letter 
from Neville Miller, Chairman of the District of Columbia 
Redevelopment Land Agency to Daggett H. Howard, Es- 
quire, of counsel for the plaintiffs, dated May 1, 1968, 
(pages 1, 2) a copy of which is attached to the motion as 
Exhibit A, the plaintiffs made every reasonable effort by 
discussion and negotiation to resolve the differences be- 
tween them and the defendants; the fact that such efforts 
continued until May 1, 1968; and the fact that the plain- 
tiffs filed their action within a reasonable time thereafter. 


5. The fact that with full knowledge of the disagreement 
between the plaintiffs and the defendants with respect to 
the proper interpretation of the term ‘‘accessory uses’’, 
in the existing circumstances, and with full knowledge of 
the plaintiffs’ contentions and the resulting uncertainty 
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in this regard, the defendant Nassif Associates began the 
construction of its office building in Square 465. 


6. The fact that the letter of the District of Columbia 
Redevelopment Land Agency of May 1, 1968 to Daggett 
H. Howard, Esquire, is not a decision of the Agency, but 
is merely an informal opinion upon a subject as to which 
the Agency has no jurisdiction. 

7. The fact that no public hearing was held by the Dis- 
trict of Columbia Redevelopment Land Agency prior to 
the issuance of its informal opinion letter of May 1, 1968, 
to Daggett H. Howard. 


Affidavit in Support of Plaintiffs’ Points and Authorities in 
Opposition To Motion for Summary Judgment of Defend- 
ant David Nassif Associates 


Unitrep States or AMERICA Pe 


District oF CoLuMBIA 

I, Elwood R. Quesada, being first duly sworn, do hereby 
depose and say as follows: 

1. I reside at 84 Kalorama Circle, N. W. in the City of 
Washington, District of Columbia. 


2. I now hold, and have held from the date of their 
incorporation (on August 10, 1965) to the present time, 
the positions of Chairman of the Board and President of 
each of the following corporate plaintiffs: 


L’Enfant Plaza North, Inc. 


L’Enfant Plaza Centre, Ine. (which was merged into 
L’Enfant Plaza North, Ine. as of July 1, 1968 and 
ceased to exist as a separate corporate entity on 
that date) 

L’Enfant Plaza South, Ine. 

L’Enfant Plaza East, Inc. 


L’Enfant Plaza West, Inc. 
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3. On November 24. 1965, each of the foregoing cor- 
porations, including L*Enfant Plaza Centre, Inc. which 
was then still a separate corporation (not as yet having 
been merged into L’Enfant Plaza North, Inc.), entered 
into five separate Lease Agreements with the defendant 
District of Columbia Redevelopment Land Agency (here- 
inafter called “*RLA’’), designated as Contracts Nos. DC- 
RLA-850, 852. $51, $49, and S48, respectively (hereinafter 
called the **Lease Agreements’’). 

4 On behalf of the investors who later became the stock- 
holders of the aforementioned corporations, I personally 
conducted the negotiations with RLA leading up to sub- 
sequent execution of the Lease Agreements. My initial 
contact with the RLA regarding possible development in 
the Southwest Urban Renewal Area Project C was at a 
conference between Mr. Phil A. Doyle, then Executive 
Director of RLA, my attorney Daggett H. Howard, Esq. 
and myself in RLA’s offices held on August 27, 1963. This 
conference related to a smaller site immediately to the 
west of the L’Enfant Plaza site. I was then considering 
the possibility of developing only one medium-sized office 
building in the Southwest Urban Renewal Area. 

5. Preliminary negotiations with RLA for the L’Enfant 
Plaza site commenced at a meeting between Mr. Doyle, 
Mr. Howard and myself held in Mr. Doyle’s office on 
October 28, 1963, more than two years before the Lease 
Agreements were signed. At that time, I was still in- 
terested only in the possible development of one building 
in the L’Enfant Plaza project by arrangement with Webb 
& Knapp, Inc., which was then the designated Redeveloper 
for that site. 

6. On or about December 11, 1963, as a result of a 
meeting with Mr. C. M. Downing, Jr., Vice President of 
Webb & Knapp, Inc., I decided to consider the possibility 
of taking over development of the entire L’Enfant Plaza 
project and to obtain the necessary financial support from 
others. On February 25, 1964, I met with Mr. Neville 
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Miller, Chairman of the Board of RLA, in his office to 
discuss this possibility. Encouraged by Mr. Miller, I 
proceeded with my efforts to develop the necessary finan- 
cial support from others. I again met with Mr. Miller 
in his office on April 16, 1964 to discuss the matter fur- 
ther. By this time, negotiations with the RLA had reached 
the serious stage; and there followed a number of meetings 
with Mr. Doyle, and with Mr. Miller. Negotiations with 
Messrs. Miller and Doyle (or the latter’s successor, Mr. 
L. Thomas Appleby), and members of the RLA staff, 
continued thereafter on a frequent and intensifying basis 
up to the date of signature of the Lease Agreements the 
following year, on November 24, 1965. 


7. At the time when our development of L’Enfant Plaza 
first became a possibility, the estimated cost of the project 
was more than $60,000,000 (it has since risen to more than 
$80,000,000) ; and with responsibility for such a large in- 
vestment, I was deeply concerned with all aspects of the 
proposed transaction, including in particular the land use 
provisions of the Urban Renewal Plan for the area. Rep- 
resentatives of the RLA had made it clear from the out- 
set that, if we were accepted as the Redevelopers of 
L’Enfant Plaza, we would be bound by the provisions of 
the Urban Renewal Plan. At the same time, Mr. Doyle 
stressed on a number of occasions that we, as Redevel- 
opers, would not only be bound by and subject to the 
restrictions on land use contained in the Urban Renewal 
Plan but would also derive benefits from such restrictions 
on land use by others, thus being protected by the Urban 
Renewal Plan while being subject. to its burdens. 


8. On all oceasions of our meetings with Messrs. Doyle 
and Appleby and members of their staff in RLA’s offices, 
there were suitable drawings, maps and models of pro- 
jected construction and land use in the Southwest Urban 
Renewal Area cither on display or available for reference 
in connection with our discussions, and I was briefed 
thoroughly in the course of the aforementioned meetings 
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on the basic elements of the Urban Renewal Plan, in- 
eluding not only the land use restrictions pertaining to 
the L’Enfant Plaza Project but also the comparable re- 
strictions on the other parcels in the Southwest Urban 
Renewal Area. The tract in question in this proceeding, 
Square 465, was discussed on a number of occasions by 
reason of the fact that Webb & Knapp, Inc., with whom 
we were discussing a possible takeover of the L’Enfant 
Plaza project, also maintained that it had certain rights 
as a Redeveloper in Square 465; and there was some ques- 
tion as to whether it might be included in their proposed 
transaction with us. In RLA’s discussions with me, Square 
465 was always referred to as a site for a very large 
office building, probably to be oceupied by the United 
States Government, and was never referred to as a site 
for commercial retailing uses. As a matter of fact, I 
expressed interest in Squares 463 and S-463 on a number 
of occasions, which is the only site in the vicinity of 
Square 465 the RLA ever described as being planned for 


a wide range of commercial retailing uses under the Urban 
Renewal Plan. 


9. Because of the very large proposed investment in 
L’Enfant Plaza, and the critical effect that the land use 
restrictions on it and neighboring tracts could have on 
its potential for economic success, I personally studied 
the Urban Renewal Plan with considerable care, and also 
had my counsel, Daggett H. Howard, review it. Based 
on the aforementioned representations made by representa- 
tives of the RLA and our own review of the plain lan- 
guage of the Plan, and before entering into the Lease 
Agreements, we concluded to our satisfaction that the 
L’Enfant Plaza site and Square 463 and S. 463 were the 
only sites in the vicinity of L’Enfant Plaza for which the 
Urban Renewal Plan contemplated a broad range of com- 
mercial retailing uses, and that the land use restrictions 
for other nearby sites such as Square 465 did not permit 
such uses. In entering into the Lease Agreements, which 
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were made expressly subject to the provisions of the 
Urban Renewal Plan, I relied on the aforementioned rep- 
resentations of the RLA and our conclusions as to the 
plain meaning of the Urban Renewal Plan. 


10. It was not until late October or early November 
of 1967 that the plaintiffs had actual knowledge that RLA, 
in its disposition proceeding for Square 465 to defendant 
David Nassif Associates, had expressed an intention to 
construe the Urban Renewal Plan as permitting a wide 
range of commercial retailing uses on that tract and the 
use of some 70,000 square feet of space for such purposes 
in addition to 35,000 square feet for a cafeteria. I im- 
mediately requested a meeting with Mr. Appleby, Execu- 
tive Director of the RLA, which was held in the latter’s 
office on November 17, 1967. I took the unequivocal po- 
sition that the phrase ‘‘accessory uses’’ in the use re- 
striction of the Plan for Square 465 did not lend itself to 
the interpretation that 70,000 square feet could be used 
for a wide range of commercial retailing uses in addition 
to 35,000 square fect for cafeteria use. In a letter dated 
December 8, 1967, a copy of which is attached hereto as 
Exhibit A, Mr. Appleby wrote me and said, among other 
things, ‘‘the Ageney does not intend to permit any use 
upon Square 465 in violation of the Urban Renewal Plan.’’ 
At the same time that we were communicating with RLA, 
I had contacted Frederick Repetti, Jr., Esq., counsel to 
David Nassif Associates, and advised him of the situa- 
tion. Mr. Appleby, in the aforementioned letter, also ad- 
vised me that RLA had contacted David Nassif Associates 
and asked them ‘‘to identify the types of uses proposed 
for the rental space.”? He added that ‘‘upon receipt of 
that information, we would determine in what respect, if 
any, the redeveloper’s plans do not conform to the Urban 
Renewal Plan.’? Despite several letters advising RLA that 
we were concerned with their delay in resolving this issue, 
we received no further communication from RLA until 
February 7, 1968, at which time Mr. Miller advised us 
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that ‘‘the developer (Nassif) required an unforeseen 
amount of time to prepare this material and although it 
Was requested immediately following your meeting we only 
received it a few days ago. The staff is currently pro- 
ceeding with its analysis and is due to present its recom- 
mendations to the Board by February 15.’? A copy of 
this letter is attached hereto as Exhibit B. On February 
12, 1968 Mr. Miller wrote my counsel, Mr. Daggett H. 
Howard, enclosing a copy of ‘‘the Nassif proposal for 
nonoffice use in Square 465’’ and offering to meet with 
us on February 14, 1968. A copy of this letter is at- 
tached as Exhibit C. The meeting was held; and, by 
agreement, there followed a letter to the Agency, dated 
February 16, 1968, a copy of which is attached as Exhibit 
D. addressing to the Agency a number of questions calling 
for an interprefation of the disputed provisions by the 
Agency. There followed efforts on the part of David 
Nassif Associates and ourselves to reconcile our respec- 
tive interpretations of the provisions in question, which 
efforts failed. It was not until May 1, 1968 that the RLA 
presented to us its interpretation of the disputed pro- 
visions, which was totally unacceptable to the plaintiffs. 
We promptly retained the services of trial counsel, Robb, 
Porter, Kistler and Parkinson, to bring this action. Suit 
was filed on June 20, 1968. Although David Nassif As- 
sociates was not named in the Complaint as a party de- 
fendant, a copy of the Complaint was concurrently trans- 
mitted for information to their counsel, Mr. Repetti. A 
copy of the letter of transmittal is attached as Exhibit E. 


Signed: /s/ E:woop R. Quesapa 
Elwood R. Quesada 


Subscribed and sworn to before me this 1st day of April, 
1969. 
/s/ Canotys J. Minter 
Notary Public 
My Commission expires February 27, 1971. 


(Noraztan Szav) 
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EXHIBIT A 


DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 
420 NEW YORK AVENUE, N. W. 
WASHINGTON, D. c. 20005 


December 8, 1967 


Lt. General Elwood R. Quesada, USAF (Ret.) 
President, L’Enfant Plaza Corporation 

910 17th Street, N. W. 

Washington, D. C. 20006 


Dear General Quesada: 


I have your letter of December 6, 1967, concerning Square 
465. 

As I told Messrs. Frommer and Howard at our November 
17 meeting, the Agency does not intend to permit any use 
upon Square 465 in violation of the Urban Renewal Plan. 
The final plans submitted to the Agency by David Nassif 
Corporation show approximately 56,000 square feet of space 
on the first floor of the building. Approximately 10,000 
square feet of that area is designated restaurant space: 
the remaining 46,000 square feet is simply designated 
rental space. Additionally, the plans show approximately 
25,000 square fect as space on sub-grade level, designated 
as cafeteria space. All other building space on the final 
plans is designated either as office space or parking space. 


We have asked the Nassif Corporation to identify the 
types of uses proposed for the rental space and the amount 
of space it would permit for each such use. Upon receipt 
of that information, we would then determine in what 
respect, if any, the redeveloper’s plans do not conform 
to the Urban Renewal Plan. We expect to receive this 
information next week, and as soon as we have had an 
opportunity to study it, we will make our determination. 
We will promptly inform you of our findings and submit 
you all pertinent data on which they are based. We would 
welcome any comments you care to make. 
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We cannot accept your contention that our review of the 
plans on Square 465 is causing you damages for which 
we may be liable. The review process is a legally au- 
thorized function of this Agency, and we are taking no 
improper action with respect to the plans. 

We are working as quickly as we can to resolve the ques- 
tion of the uses to be permitted on Square 465, so that 
all interested parties can proceed with their redevelop- 
ment, confident that the Urban Renewal Plan is being 
complied with in all respects. 


Sincerely, 


/s/ THomas APPLEBY 
Thomas Appleby 
Executive Director 


ec: David Nassif Corporation 


EXHIBIT B 


D. C. REDEVELOPMENT LAND AGENCY 
1420 NEW YORK AVENUE, N. Ww. 
WASHINGTON, D. c. 20005 


February 7, 1968 


Henry Roemer McPhee, Esquire 
Mr. Charles S. Bresler 
General E. R. Quesada 


Gentlemen: 


This will acknowledge your letter of February 1, 1968 
which I discussed with the staff and other members of 
the Board at today’s meeting. We share your concern 
that the question concerning non-office uses on Square 465 
be resolved at the earliest possible time. 
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It may be useful to briefly summarize the status of this 
matter. As agreed in your conversations with Mr. Appleby 
and the staff, the Agency requested the developer of Square 
465 to prepare and submit a listing of the types of non- 
office uses proposed and the amount of space projected 
for each use. The developer required an unforeseen amount 
of time to prepare this material and although it was re- 
quested immediately following your meeting we only re- 
ceived it a few days ago. The staff is currently pro- 
ceeding with its analysis and is due to present its 
recommendations to the Board by February 15. 


We stand ready to meet with you to discuss this matter. 
We suggest that our meeting would be more productive 
if first we were to write you concerning our preliminary 
conclusions, so that this could serve as the basis for our 
discussions. We can have this material to you by the end 
of next week and would be pleased to schedule a meeting 
at your convenience thereafter. If, on the other hand, 
you want to meet with us now to further present your 
position, we of course will be happy to do so. 


Sincerely yours, 


/s/ Neviite Mruer 
Neville Miller 
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EXHIBIT C 


DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 
1420 NEW YORK AVENUE, N.W. 
WASHINGTON, D. c. 20005 


February 12, 1968 


Daggett H. Howard, Esq. 
Howard & Poe 

1701 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


Dear Mr. Howard: 


In response to your February 9 letter the Redevelopment 
Land Agency Board of Directors will be pleased to meet 
with you and your clients at 11:00 A.M. on Wednesday, 
February 14, 1968. We look forward to hearing at that 
time of any further presentations you care to make on 
the commercial uses proposed by David Nassif Corpora- 
tions. 


We wish to assure you that we will make a decision on 
this as soon as possible after considering your position. 
To expedite matters it would be helpful if you could sub- 
mit any written materials you have prepared in advance of 
the meeting. 


The Nassif proposal for non-office use in Square 465 is 
enclosed as you requested. 


Sincerely, 


/3/ Nevitie MInurr 
Neville Miller 
Chairman 


Enclosure: January 20, 1968 
letter from Nassif’s attorney 
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EXHIBIT D 
February 16, 1968 


Neville Miller, Esq., Chairman 

District of Columbia Redevelopment 
Land Agency 

Miler & Schroeder 

Munsey Building 

1329 E Street, N. W. 

Washington, D. C. 


Dear Mr. Miller: 


Following your suggestion at our meeting with the RLA 
Board this last Wednesday, I am submitting to you in 
writing the questions to which Messrs. Quesada, Bresler 
and McPhee have agreed they would like to have answers 
from your Agency. 


1. Does your Agency agree that the phrase “‘accessory 
uses such as employee restaurants and off-street parking 


necessary to serve the primary uses”’ (contained in Sec- 
tion H 4. f. Square 465, (1) Uses. of the Urban Renewal 
Plan for the Southwest Urban Renewal Area Project C) 
has the effect of restricting any non-office use of Square 
465 to employee restaurants and off-street parking? If 
not, please state what other uses are permitted thereby, 
in the view of your Agency. 


2. Does your Agency hold the view that any of the 
“<Types of Uses’? enumerated by Mr. Frederick F. Repetti, 
Jr., attorney for the Redeveloper of Square 465, in his 
letter of January 30, 1968 to Ralph Werner, Esq.. counsel 
to your Agency, are permitted uses on Square 465 within 
the restrictions imposed by the quoted language in ques- 
tion one? If so, which ones are permitted uses? 


3. Does your Agency agree that the language quoted in 
question one has the effect of limiting the number of square 
fect of space devoted to each permitted use to that amount 
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which is reasonably necessary to serve the occupants of 
the building on Square 465 and nobody else? If so, what 
is the maximum number of square feet of space your 
Ageney considers ‘reasonably necessary’? to serve said 
oceupants in the case of each permitted use? 

+. Does your Agency agree that any person engaged in 
an “‘acecessory use’’ within the meaning of the above- 
quoted phrase should be so restricted as to insure that 
such use is offered solely to serve the occupants of the 
building on Square 465, including the following: 

(a) No off-premises advertising to be conducted. 

(b) No signs describing or advertising the use to be 
visible from outside the building (whether from 
street or open courtyard). 

(c) No entrance to be provided from outside the build- 
ing (whether from street or open courtyard) 
directly into the premises in which the use is 
being conducted. 


If not, what restrictions does your Agency believe should 
be imposed? 

5. As you are aware, Section 5-711 of the D. C. Code 
provides, in part, as follows: 

‘¢ An approved project area redevelopment plan may 
be modified at any time or times: Provided, That 
any such modification as it may affect an area or 
part thereof which has been sold or leased shall not 
become effective without the consent in writing of 
the purchaser or lessee thereof...” 


Does your Agency hold the view that the land located 
just across ‘“‘D’’ Street to the North of Square 465, with 
the Reporters Building thereon limited to a height of 90 
feet, is not ‘affected’? by the recent modification of the 
Urban Renewal Plan permitting an increase in the height 
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of the building to be constructed on Square 465 from 90 
feet to 110 feet (even though the total buildable floor 
area was not thereby increased because of other adjust- 
ments), within the meaning of the quoted provision of 
the D. C. Code? If so, please explain why. 


6. Can we henceforth rely on your Agency, as a matter 
of policy, (a) to notify and consult with any Redeveloper 
owning or leasing at that time land of RLA origin in 
the Southwest Urban Renewal Area Project C, if, as to 
any proposed modification of the Urban Renewal Plan, it 
ean reasonably be said that a question at least exists as 
to whether or not the proposed modification ‘‘may affect’’ 
said land or any part thereof within the meaning of Sec- 
tion 5-711 of the D. C. Code, and (b) to do so prior to 
recommending or otherwise initiating steps toward adop- 
tion of said proposed modification? 


7. Does your Agency agree to advise the Redevelopers 
of Square 465 immediately, in writing, of your answers 


given to the foregoing questions? 


As we indicated at the meeting with your Board, we 
consider early resolution of this matter essential and ask 
that, if at all possible, the answers to these questions 
be furnished within two weeks. 


Best personal regards. 
Sincerely yours, 


/s/ Daccett H. Howarp 
Daggett H. Howard 


Comes now David Nassif, Sr., who being duly sworn, on 
oath, deposes and says: That he is a general partner of 
Davip Nassir Associates, one of the defendants in Civil 
Action No. 1533-68, in the United States District Court for 
the District of Columbia; that the building which David 
Nassif Associates has erected on Square 465 in Southwest 
Washington contains a gross area of 1,971,685 square feet. 
The street level area will cover approximately 235,000 
square feet, of which approximately 55,749 square feet will 
be devoted to retail commercial use. The balance of the 
street level area, exclusive of elevators and stairways, will 
be devoted to open public plaza area including fountains 
and planting boxes. The entrances to all of the retail com- 
mercial space will be from the interior plaza area, and 
there will be no entrances directly onto the street. 


/s/ Davw Nassir, Sr. 
David Nassif, Sr. 


Scgscergep and Swory to before me, a Notary Public, this 
29th day of May, 1969. 


(Noragiat Sear) 
/s/ Hargrer MarsDEN 
Notary Public, D. C. 


My Commission Expires Dec. 14, 1972. 


Motion for Summary Judgment 


Defendants National Capital Planning Commission and 
District of Columbia Redevelopment Land Agency respect- 
fully move the Court to grant summary judgment in their 
favor on the ground that there is no genuine issue as to 
any material fact and defendants are entitled to judgment 
as a matter of law. 


In support of their motion for summary judgment de- 
fendants file herewith the affidavits of Mr. Neville Miller, 
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Chairman of the District of Columbia Redevelopment Land 
Agency, Mr. William N. Dripps, Acting Director of the 
Bureau of Licenses and Inspections of the District of 
Columbia, and Exhibits A through FF2. 


/s/ 
Tuomas A, FLaNNEBY 
United States Attorney 


/s/ 
JoserpH M. Haxxon 
Assistant 
United States Attorney 


/s/ 
Lawrence BE. SHinyick 
Assistant 
United States Attorney 


Memorandum of February 12, 1968 to Thomas Appleby from 
Ralph Werner, Acting General Counsel 


In the Government's Exhibit X, Mr. Ralph Werner, 
RLA Counsel, characterizes the role of RLA as follows: 


«<* © © Since the Urban Renewal Plan does not refer 
to certificates of occupancy, that requirement of the 
Zoning Regulations remains in full force and effect. 
Consequently, based upon the Corporation Counsel’s 
opinion, the Director of the Department of Licenses 
and Inspections still must determine that the uses on 
Square 465 comply with the Zoning Regulations as so 
modified prior to issuing a certificate of occupancy. 

“Accordingly, any determination by the Agency of 
the uses permissible on Square 465 would be subject 
to review and determination by the Director of the 
Department of Licenses and Inspections. As a matter 
of practice, prior to the issuance of building permits 
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and certificates of occupancy, the Department of Li- 
censes and Inspections invariably solicits a determina- 
tion from the Agency that proposed construction in 
urban renewal project areas conforms to the require- 
ments of the Plan. However, based on the foregoing 
conclusions, such determinations by the Agency are not 
binding upon the District. In fact, the District main- 
tains that it is not bound by such Agency determina- 
tions.”” 


Ralph Werner, in the aforementioned legal opinion, said 
further of RLA that it: 


‘+. J is not the public agency responsible under law 
for determining conformity with the provisions of the 
Plan and is not legally obligated to such other re- 
developers to enforce the provisions of the Urban Re- 
newal Plan against Nassif.’’ 
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Exhibit Q 
(Filed May 20, 1969) 


D. C. Redevelopment Land Agency 

1420 New York Avenue, N. W. 

Washington, D. C. 20005 

382-7704 

Press RELEASE—FOR RELEASE WEDNESDAY, SEPTEMBER 6, 1967 


The largest private office building in the Washington 
Metropolitan Area is to be built in the Southwest Urban 
Renewal Area. 


After a Public Hearing held this morning, the Board of 
Directors of the Redevelopment Land Agency accepted .the 
proposal of the David Nassif Corporation to purchase and 
develop 5.4 acres of land in the renewal area. The site, 
which consists of 235,497 square feet of land and covers 
an entire block in Washington’s first renewal area, is 
bounded by D Street on the North, 6th Street on the East, 


E Street on the South and 7th Street on the West. 


The David Nassif Corporation is paying $5,887,437 or 
approximately $25 per square foot for the site which is 
in the immediate vicinity of several major developments 
in the new Southwest. It is directly across the street from 
the large new Department of Housing and Urban Develop- 
ment building, now under construction. The site is two 
blocks east of L’Enfant Plaza, a $55,000,000 private de- 
velopment where two office buildings and the plaza are now 
being built. 


Designed by the internationally renowned American 
architect, Edward Durell Stone of New York, designer 
of the National Geographic Society Building and the John 
F, Kennedy Center For The Performing Arts in this city, 
the American Embassy in New Delhi and numerous other 
well known buildings in this country and abroad, the 
Nassif Building will be 110 feet high and contain over 
1,000,000 square feet of office space, 70,000 square feet of 
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commercial retail space on the street level and 700,000 
square feet of underground parking area on three levels 
for approximately 1,500 cars. 


The building will be faced entirely in white marble and 
will have an inner court open on all sides to the surround- 
ing streets creating an uninterrupted pedestrian plaza. 
Fountains, trees, benches and an outdoor pedestrian space 
will transform street setbacks and arcades into a multi- 
purpose garden plaza. On the plaza there will be a res- 
taurant, banking facilities, drugstore and other retail stores. 
It is expected that these businesses will serve the estimated 
7.000 employees within the building as well as the ad- 
jacent area. The landscape architect is Edward Durell 
Stone, Jr. 


It is estimated that the building will cost about $34,000,000 
and will return in excess of $600,000 to the District of 
Columbia in annual taxes. In 1956, prior to its redevelop- 
ment, the site returned $14,469.88 in taxes. Today’s trans- 


action represents one of the largest contracts in the his- 
tory of the Redevelopment Land Agency in terms of dollars 
of land value and anticipated construction cost. 


Under the terms of the Land Disposition Agreement, 
construction must commence by January 9, 1968. How- 
ever, the developer intends to begin construction this fall. 
All improvements must be completed by January 9, 1970. 
The proposal is secured by a deposit of $300,000. 


David Nassif, Sr. of Boston, owns 100% of the stock 
of the Corporation, as designee of David Nassif Associates, 
a District of Columbia Limited Partnership. Mr. Nassif 
is President, Treasurer and Director of the Corporation ; 
Donald T. Kirwan of College Park, Md. is Vice-President 
and Director; and Donald EK. Jenkins of 301 G Street, 
S.W., Washington, is Secretary and Director. Mr. Nassif 
is the developer of major enterprises in Massachusetts 
as well as a large office building in Falls Church, Va. 
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Exhibit FF.2 
(Filed May 20, 1969) 


February 1, 1968 
The Board of Directors 
District of Columbia Redevelopment 
Land Agency 
1420 New York Avenue, N. W. 
Washington, D. C. 20005 


Gentlemen: 


Over the past several months, on repeated occasions, we 
have made known to your Agency our concern with regard 
to the contemplated use of Square 465 for commercial 
purposes not permitted under the restrictions of the Urban 
Renewal Plan for Southwest Urban Renewal Area Project 
C governing use of the tract in question. We have done 
so both informally and formally, in telephone discussions, 
in meetings and in correspondence, with the Executive 
Director, Mr. Appleby, and other officials of your Agency. 


In essence, our position, as the major redevelopers af- 
fected, has been as follows. The use restriction on Square 
465 to which we have reference provides, in pertinent part: 


«¢* * * and accessory uses such as employee res- 
taurants and off-street parking necessary to serve the 
primary uses.”’ 


As you know, the phrase ‘‘accessory use”’ is a term of art 
in zoning usage, and is expressly defined in the Zoning 
Regulations of the District of Columbia as follows: 
“Ca use customarily incidental and subordinate to 
the principal use and located on the same lot there- 
with’? (Emphasis added). <. 


Thus, it is clear that the extent of permitted accessory 
uses on Square 465 is confined to serving certain limited, 
entirely parochial, needs of the tenants oceupying the 
premises on Square 465 itself, and docs not extend to 
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serving the more general needs of the off-premises public 
in the surrounding area. 


It should be further noted that the classes of accessory 
uses permitted are ‘‘such as employee restaurants and 
off-street parking,’’ which further narrows the permitted 
uses by restricting the nature of such uses to the specified 
categories and others like them. This clearly does not 
encompass the full range of commercial uses, in light of 
the further fact that, when the Urban Renewal Plan wishes 
to permit the full-range of commercial uses, it speaks in 
totally different terms (as it does, for example, in re- 
citing the permitted uses for the Town Center Project and 
the L’Enfant Plaza Project). 


We think you will agree that our fears are by no means 
groundless when we consider that The First National Bank 
of Washington has already made application for and re- 
ceived the Comptroller’s approval to operate full-scale 
banking services on Square 465 expressly serving the entire 
surrounding area. In addition, at the public hearing on 


disposition of Square 465, Mr. Appleby spoke in terms 
of 70,000 square feet of ‘‘commercial space”’ for the tract; 
and the Redeveloper’s plans show even more than this, 
if cafeteria space is included. 


It is interesting to note, in this connection, that the com- 
mercial space in the nearby L’Enfant Plaza Project, which 
the Urban Renewal Plan clearly envisions as serving the 
entire surrounding area, will total only about 90,000 square 
feet, of which about 35,000 square feet are eating facilities 
leaving 55,000 square feet for banks, commercial shops, 
ete. (an amount just about the same as that apparently 
planned for ‘‘accessory uses’’ other than employees’ res- 
taurants on Square 465). This is a patently absurd result 
when the use restrictions for each project under the 
Urban Renewal Plan are compared. 


This problem was fully discussed at a meeting held in 
Mr. Appleby’s office on November 17, 1967, over two months 
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ago, at which time Mr. A ppleby said that your Agency does 
not intend to permit any use on Square 465 in violation of 
the Urban Renewal Plan, that he would promptly ask the 
Nassif Corporation (the Redeveloper of Square 465) to 
identify the types of uses proposed and the amounts of 
space proposed for each type of use, and that, upon re- 
ceipt of the requested information, your Agency would 
determine in what respects, if any, the Redeveloper’s plans 
do not conform to the Urban Renewal Plan. In a letter 
dated December 8, 1967, responding to a further request 
for action on the matter, Mr. Appleby said he expected 
“‘to receive this information next week.?? In another such 
letter, dated December 22, 1967, Mr. Appleby said that 
your Agency was “‘continuing to press the Redeveloper 
for this information and hope that we shall have it by 
the end of next week.’’ On January 26, 1968, Mr. Appleby 
wrote the Redeveloper, but it is now more than two months 
since the November meeting, with no resolution of the 
problem. 


The net of all this is, of course, that the Redeveloper 
and your Agency are proceeding further and further down 
the road on what we believe would be held by any court 
to be an unlawful interpretation of the Urban Renewal 
Plan. 


We feel that, in our best interests (as adversely affected 
Redevelopers) and in your Agency’s best interest (as the 
possible defendant in large damage suits which may be 
brought some time in the future either by the Rede- 
veloper of Square 465 or ourselves, or both, or by the 
numerous tenants involved), it is essential to resolve this 
matter at the earliest possible date, before sizeable dam- 
ages are irretrievably incurred by any of the affected 
parties, 


The foregoing compels us to conelude that further delay 
on this matter must not be countenanced, and we there- 
fore urgently request an opportunity to appear before the 
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Board on the earliest possible date. Would you kindly 
advise us when we could expect to have such a meeting. 


Sincerely yours, 


s/ Heyzy Roemer McPHEE 
Henry Roemer McPhee—Hamel, 
Morgan, Park & Saunders, Counsel 
to the Reporters Building 


s/ CHastes S. BREsLeR E. R. QuEsapa 
Charles S. Bresler, E. R. Quesada, President 
Bresler and Reiner L’Enfant Plaza North, Inc. 
L’Enfant Plaza South, Ine. 
L’Enfant Plaza Centre, Inc. 
L’Enfant Plaza East, Inc. 
L’Enfant Plaza West, Inc. 


Exhibit S 


BRESLER AND REINER 
Suite 114 
1001 3rd Street, S. W. 
Washington, D. C. 20024 


628-3728 
November 7, 1967 

Mr. L. Thomas Appleby 
Executive Director 
District of Columbia 

Redevelopment Land Agency 
1420 New York Avenue, N. W. 
Washington, D. C. 20005 


Dear Mr. Appleby: 


We have been informed by commercial tenants of the Town 
Center Plaza shopping complex that additional commercial 
space will be made available in the Southwest Urban Re- 
newal Area C development. 


According to reports, this space will be located in Square 
547 and Square 465. 
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A review of the urban renewal plan indicates that Square 
465 is limited to offices for governmental, professional, 
institutional or commercial use and accessory uses such 
as an employee restaurant. Since many of our commer- 
cial leases were predicated on the commercial plan as duly 
adopted and made a part of our leases, and since we are 
not aware of any consent sought or given for changes to 
the urban renewal plan to allow commercial usage, we 
must ask for a clarification of the information as reported 
by our commercial users. In addition, if commercial usage 
is planned in these areas (547 and 465), we must inform 
our commercial tenants, the lendors, and the Federal 
Housing Administration under the terms of our leases 
and mortgage commitments. 


Due to the serious nature of these reports we must request 
an immediate response to our request for information. 
Very truly yours, 


/8/ CHaRLEs S. BRESLER 
Charles S. Bresler 


Exhibit T 


LAW OFFICES 
HAMEL, MORGAN, PARK & SAUNDERS 
888 SEVENTEENTH ST., N. W. 
WASHINGTON, D. c. 20006 


TELEPHONE (202) 298-6363 


November 9, 1967 
Mr. Thomas Appleby 
Redevelopment Land Agency 
1420 New York Avenue, N. W. 
Washington, D. C. 


Dear Mr. Appleby: 


The owners of the Reporters Building, who are repre- 
sented by this firm, have recently learned that RLA has 
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approved a 110 ft. height instead of a 90 ft. height for 
the building to be constructed on Square 465 immediately 
to the south of the Reporters Building. It is also under- 
stood that the presently contemplated accessory use space 
for the Square 465 building would total 70,000 sq. ft. 


If the facts are as recited above, these developments are 
of concern to the owners of the Reporters Building. Be- 
fore construction of the Reporters Building, the RLA was 
asked if the height of the Reporters Building could be 
extended. We were told that various consents would be 
required, that they could not all be obtained, and that 
therefore it was not possible to increase the height of 
the Reporters Building. Our information indicates that 
the increase in height of the building to be constructed 
on Square 465 may well have been, and in fact probably 
was, a change in the Urban Renewal Plan requiring the 
consent of the Reporters Building as an affected party. 
No such consent was ever obtained. Apart from the dis- 
crepancy in treatment of the Reporters Building’s earlier 
request for an increased height, it occurs that an adjoining 
pbuilding 110 ft. in height may depress the value of the 
Reporters Building. 


Our information also indicates that 70,000 sq. ft. of 
accessory use space in the adjoining building would ex- 
ceed what, by usual standards, would be considered a 
proper amount of accessory use space for such a building. 
Here again, if our intelligence is correct, adverse results 
could be visited upon the Reporters Building. 


We thought it important to bring these concerns to your 
attention at our first opportunity. We are meanwhile 
endeavoring to thoroughly familiarize ourselves with the 
situation and to assess fully the ramifications of these 
developments for the Reporters Building. Needless to add, 
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we are not anxious to raise problems that are not material 
to our interests, but it is our preliminary judgment, as 
I have indicated, that these developments, as we under- 
stand them, do present a serious concern for the Reporters 
Building. 

A copy of this letter is being sent to the proposed de- 
veloper of Square 460. 


Sincerely, 


/s/ Hexsy Roemer MEPHEE 
Henry Roemer McPhee 


Affidavit in Support of Defendant District of Columbia 
Redevelopment Land Agency’s Motion for Summary 
Judgment 


Unrrep States or AMERICA ; mr 


Disrricr or CoLuMBIA 


I, William N. Dripps, being first duly sworn, do hereby 
depose and say as follows: 


1. I am the Acting Director of the Bureau of Licenses 
and Inspections of the District of Columbia. 


2. Pursuant to the provisions of Public Law 88-60, Sec- 
tion 1, D.C. Code 5-422 in that capacity, I am responsible 
for the issuance of the Certificates of Occupancy which are 
required by said Section in order for buildings to be legally 
occupied within Project C of the Southwest Urban Re- 
newal Area in the District of Columbia. 


3. In making the determination as to whether land use 
requirements for issuance of such a Certificate have been 
met, I refer to applicable land use regulations including 
the District Zoning Regulations and any applicable urban 
renewal plan. 
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4. In view of the responsibilities of the D.C. Redevelop- 
ment Land Agency for the execution of urban renewal 
plans, applications for Certificates for buildings located in 
urban renewal areas are referred to RLA for its deter- 
mination as to whether the proposed use is permitted by 
the applicable plan. Ordinarily, if the RLA notifies the 
Bureau of Licenses and Inspections that the proposed use 
does conform to the urban renewal plan, this Bureau will 
issue a Certificate of Occupancy for such use provided all 
other Bureau criteria are met. Conversely, if the RLA 
notifies the Bureau that such use does not conform to the 
urban renewal plan and the Bureau agrees with the Agency, 
we will not issue the Certificate. 


5. Ihave read the letter of May 1, 1968, from the RLA to 
Daggett Howard, a representative of the plaintiffs, and 
the letter of January 30, 1968, referred to therein, to the 
RLA from Frederick Repetti, attorny for the redeveloper 
of Square 465, in regard to the land uses permitted on 
Square 465 by the Urban Renewal Plan for Southwest 
Urban Renewal Area, Project C. If, as stated in its 
letter of May 1, 1968, the RLA recommends to this Bureau 
that the uses specified therein, by reference to the above- 
mentioned letter of January 30, 1968, are permitted by the 
Urban Renewal Plan for Southwest Urban Renewal Area, 
Project C, this Bureau will issue a Certificate of Occupancy 
for such uses when so requested, provided that all other 
Bureau requirements are met. 


/s/ Wruas N. Darrrs 
William N. Dripps 


Subscribed and sworn to before me this 2nd day of May, 
1969. 


/3/ AMELIA RoseNTHAL 
Notary Public, D.C. 


My Commission expires: April 14, 1973. 
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Affidavit in Support of Defendant District of Columbia 
Redevelopment Land Agency's Motion for Summary 
Judgment 

Unitep States oF AMERICA | co 

District oF CoLuMBIA = 

I, Neville Miller, being first duly sworn, do hereby de- 
pose and say as follows: 

1. I now hold, and have held from September 28, 
1960 to the present time, the position of Chairman of the 
Board of Directors of the District of Columbia Redevelop- 
ment Land Agency. 


2. I hereby certify that the letter attached as Exhibit A 
is a true and correct copy of the letter dated May 1, 1968, 
to Daggett Howard and signed by me as Chairman. 


3. I further certify that the letter attached as Exhibit 
B is a true and correct copy of the letter dated January 
30, 1968 from Frederick Repetti to the District of Columbia 


Redevelopment Land Agency to which the above-mentioned 
May 1, 1968 letter refers in specifying uses permitted on 
Square 465 by the Urban Renewal Plan for Southwest 
Urban Renewal Area, Project C. 


4. The May 1, 1968 letter constitutes the District of Co- 
lumbia Redevelopment Land Agency’s official determina- 
tion as to uses permitted on Square 465 by the Urban Re- 
newal Plan for the Southwest Urban Renewal Area, 
Project C. 


5. When any application for a Certificate of Occupancy 
on Square 465 for any use which the Agency in its May 1 
letter has determined is permitted, is forwarded to the 
Agency by the Bureau of Licenses and Inspections for 
Agency approval as to use, the Agency will grant such 
approval. 


/s/ Neviire MItEr 
Neville Miller 
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Subscribed and sworn to before me this 30th day of 
April, 1969. 


Notarimat SEaL 


/s/ Berry VaBNabDo 
Notary Public 


My Commission Expires July 31, 1973. 


Exhibit B as Set Forth in Affidavit of Neville Miller 


LAW OFFICES 
REASONER & DAVIS 
11TH FLOOB- FLEMING BUILDING 
800 - 17TH STREET, N. W. 
WASHINGTON, D. c. 20006 


January 30, 1968 


Ralph Werner, Esq. 

General Counsel 

District of Columbia 
Redevelopment Land Agency 

1420 New York Avenue, N. W. 

Washington, D. C. 20005 


Dear Mr. Werner: 


In accordance with your request for the total commercial 
space planned for the Nassif Building together with the 
types of uses and their approximate sibes, we submit the 
information set forth below. Please be advised that, to 
date, we have solicited no tenants for said space. How- 
ever, we have been approached by firms desiring space 
for a drug store, bank, savings and loan association and 
restaurant but have not negotiated with such firms. There- 
fore, the following tabulation is, of necessity, tentative. 
Bear in mind also that some uses listed may not be able to 
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be filled with desirable tenants and other uses not listed 
may develop. 


Gross Square Feet Available 


Plaza Level 
Basement Level 


Total 


Types of Uses Approximate Gross Sq. Ft. 


Plaza Basement 
1. Eating and drinking: 
Restaurant 10,165 
Cafeteria 


Drug store’s food 
service 4,500 


14,665 


2. Retail catering primarily 
to needs of workers in 
building: 

Drug Store excluding 

food 

service area 

Package Goods Store 

Gift shop 

Women’s Specialty 
shop 

Men’s Specialty shop 


Camera, Photographic 
Supplies 

Candy store 

Florist 

Jewelry 
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Types of Uses Approximate Gross Sq. Ft. 
3. Retail catering pri- 
marily to business needs 
of building’s tenants: 
Books and Stationery 
Office supplies, furni- 
ture, equipment & 
related services 


4. Services 

Barber shop 

Beauty salon 

Valet, laundry, dry 
cleaning, ete. 

Optometrist 

Watch repair 

Ticket agency 

Travel agency 

Health facility 


5. Financial Institutions 
Bank 


Savings & Loan 
Association 


Stock Brokerage 


6. Miscellaneous 
Auto Renta] agency 


Post Office 2,000 
2,000 


Graxp Totats 56,965 
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Since the foregoing figures are mere approximations, 
you will note that the grand totals do not precisely coin- 
cide with the 55,000 square feet available on the plaza 
level or the 30,000 square feet available in the basement. 


When and as a more definitive leasing program begins, 
we will submit to you for the consideration of displaced 
businesses, specific lists of uses which we feel will signifi- 
cantly fill the needs and serve the convenience of the oc- 
cupants of the building. 


Very truly yours, 


/s/ Freperick F. RErerti, JR. 
Frederick F. Repetti, Jr. 
FFR/srg 


Letter of April 30, 1963 to Mr. Charles S. Bresler 
from Joseph Canny 


“¢ As we have previously advised you, this Agency has 
no statutory role in processing modifications to an 
Urban Renewal Plan.’’ 


Plaintiffs’ Additional Statement of Genuine Issues Pursuant 
to Local Rule 9(h) 


In addition to the genuine issues pursuant to Rule 9(h) 
set out in Plaintiff’s Statement of Genuine Issues Pursuant 
to Rule 9(h) in Opposition to the Motion for Summary 
Judgment of Defendant David Nassif Associates, the 
Plaintiffs set forth the following genuine issues: 


8. The fact that the uses approved in the informal 
Opinion letter of Defendant Redevelopment Land Agency 
of May 1, 1968, for Square 465, are not permitted under 
the Urban Renewal Plan. 


9. The fact that the uses for which Defendant Nassif 
intends to lease space in its building, according to the 
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Affidavit of David Nassif, are not permitted under the 
Urban Renewal Plan. 


10. The fact that the **facts’’ upon which the Defendants 
National Capital Planning Commission and District of 
Columbia Redevelopment Land Ageney move for Summary 
Judgment including their Statement of Facts Pursuant to 
Local Rule 9(h), are based upon selected documents taken 
out of context from the files of these Defendants to which 
Plaintiffs have not had access or discovery, which have not 
been subjected to cross-examination, and which contain 
errors of fact and unsupportable conclusions. 


With respect to the Statement of Facts pursuant to 
ocal Rule 9(h) in Support of the Motion for Summary 
Judgment of Defendant Redevelopment Land Agency and 
Defendant National Capital Planning Commission, plain- 
tiffs take the following position in connection with each 
of the numbered paragraphs therein: 


11. Paragraph 2. Plaintiffs are unable to agree to the 


truth of the second and third sentences, having had no 
discovery. 


12. Paragraph 3. The request of Webb and Knapp that 
<‘eommercial’’ be specified among the uses permitted for 
Square 465 refers to commercial use of office space and 
not retail commercial use. 


13. Paragraph 4. The plaintiffs are unable to agree to 
the truth of paragraph 4, having had no discovery thereof. 


14. Paragraph 5. The plaintiffs are unable to agree to 
the truth of paragraph 5, having had no discovery thereof. 


15. Paragraph 6. The plaintiffs are unable to agree to 
the truth of paragraph 6, having had no discovery thereof. 
Plaintiffs are entitled to examine the entire transcript re- 
ferred to in paragraph 6. 


16. Paragraph 7. The plaintiffs are unable to agree to 
the truth of paragraph 7, having had no discovery thereof. 
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Plaintiffs are entitled to examine the entire memorandum 
referred to in paragraph 7. 


17. Paragraph 8. The plaintiffs are unable to agree to 
the truth of paragraph 8, having had no discovery thereof. 
Plaintiffs are entitled to examine the entire correspondence 
between Philip A. Doyle, Executive Director of RLA and 
the Appraisers, Mr. Curt C. Mack and Mr. Charles C. 
Koones with respect to the appraisal of Square 465. 


18. Paragraph 9. The plaintiffs are unable to agree to 
the truth of paragraph 9, having had no discovery thereof. 
Plaintiffs are entitled to examine the RLA’s entire file of 
advertisements soliciting offers for Square 465. 


19. Paragraph 10. The plaintiffs are unable to agree to 
the truth of paragraph 10, having had no discovery thereof. 
The plaintiffs are entitled to examine on deposition .An- 
thony Reynolds and Curtiss Mack to determine, among 
other things, why the Appraisers failed to make reference 
to the precise land use controls of the Plan for Square 465. 


20. Paragraph 11. The plaintiffs are unable to agree to 
the truth of paragraph 11, having had no discovery thereof. 


21. Paragraph 12. The plaintiffs are unable to agree 
to the truth of paragraph 12, having had no discovery 
thereof. 


22. Paragraph 13. There is no genuine issue as to the 
facts contained in paragraph 13. 


23. Paragraph 14. The plaintiffs are unable to agree to 
the truth of paragraph 14, having had no discovery thereof. 


24. Paragraph 15. The plaintiffs are unable to agree to 
the truth of paragraph 15, having had no discovery thereof. 


25. Paragraph 16. The plaintiffs are unable to agree to 
the truth of the first, second and sixth sentences, having 
had no discovery thereof. There is no genuine issue as 
to the third, fourth and fifth sentences. 
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26. Paragraph 17. The plaintiffs are unable to agree to 
the truth of paragraph 17, having had no discovery thereof. 


27. Paragraph 18. The plaintiffs are unable to agree 
to the truth of the last sentence of paragraph 18, having 
had no discovery thereof. 


28. Paragraph 19. The plaintiffs are unable to agree to 
the truth of paragraph 19, having had no discovery thereof. 


29, Paragraph 20. The plaintiffs are unable to agree 
to the truth of paragraph 20, having had no discovery 
thereof. 


30. Paragraph 21. The plaintiffs are unable to agree 
to the truth of paragraph 21, having had no discovery 
thereof. 

31. Paragraph 22. There is no genuine issue as to the 
facts set out in paragraph 22 of the Statement. 


32. Paragraph 23. Plaintiffs filed this action on June 
20, 1968, and not July 8, 1969, as is stated. 
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UNITED STATES DEPARTMENT OF JUSTICE 
OFFICE OF THE UNITED STATES ATTOBNEY 
WASHINGTON, D. c. 20001 


May 27, 1969 


Kenneth Wells Parkinson, Esq. 
Robb, Porter, Kistler and Parkinson 
Tower Building 

Washington, D. C. 20005 


Re: L’Enfant Plaza, Inc. et al. v. D.C. RLA, et al 
Civil Action Number 1533-68 


Dear Mr. Parkinson: 


Please find enclosed copies of the relevant documents 
pertaining to the ‘‘accessory use’’ question which is at 
issue in the above-captioned action. 


Letters Date 


Mr. Doyle from Mr. Downing October 19, 1962 
Mr. Doyle from Mr. Downing July 11, 1962 

Mr. Downing from Mr. Doyle August 1, 1962 
Mr. Finley from Mr. Doyle April 3, 1962 

Mr. Doyle from Mr. Finley April 27, 1962 

Mr. Doyle from Mr. Finley June 22, 1962 

Mr. Tobriner from Mr. Shear November 16, 1962 
Mr. Rowe from Mr. Thornett July 25, 1963 

Mr. Leigh from Mr. Howard October 12, 1962 
Mr. Leigh from Mr. Doyle December 13, 1962 


Memoranda Date 


Board of Commissioners 
from Adams July 25, 1963 


Proposed Revised Urban Renewal Plan for the South- 
west Urban Renewal Area 
Date 
Project C June 29, 1962 


Resolution further modifying the October 25, 1962 
Urban Renewal Plan for the 
Southwest Urban Renewal Area 


Proposed resolution of the Board of 
Commissioners for the District of 
Columbia approving the Fifth 
Modified Urban Renewal Plan for 
Southwest Area C 


Resolution = RLA-63-87 


Proposed Amendment +5 to Project 
*C"*, Southwest Urban Renewal 
Area October 12, 1962 


Southwest Project C Urban Re- November 20, 1962 
newal Plan Revision 

Explanation of proposed changes in June 29, 1962 
Project Area C 

Explanation of proposed changes in August 28, 1962 
Project Area C 

Excerpt from transcript of National October 25, 1962 
Capital Planning Commission 
Meeting October 25, 1962 
Open Session 


These are all the documents which appear in RLA files 
relevant to the history of the ‘‘accessory use’’ language up 
until the date of the approval of the revised Urban Renewal 
Plan by the Commissioners of the District of Columbia. 


Very truly yours, 
Lawrence E. SHINNICK 
Lawrence E. Shinnick 
Assistant United States 
Attorney 
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Plaintiffs’ Amended Motion for Production of Documents of 
Defendants, District of Columbia Redevelopment Land 
Agency, National Capital Planning Commission, and Dis- 
trict of Columbia, for Inspection and Copying Pursuant to 
FRCP 34 


The plaintiffs move the Court for an Order requiring the 
defendants, District of Columbia Dedevelopment Land 
Agency (hereinafter referred to as the ‘‘Agency’’); the 
National Capital Planning Commission (hereinafter re- 
ferred to as the ‘‘Commission’’), and the District of Co- 
lumbia (hereinafter referred to as the ‘‘District’’), to pro- 
duce and permit plaintiffs to inspect and to copy each of 
the following documents relating to the Urban Renewal 
Plan for Southwest Urban Renewal Area Project C (here- 
inafter referred to as the ‘‘Urban Renewal Plan’’): 


1. All documents relating to the permitted uses or re- 
strictions thereof under the Urban Renewal Plan of the 
real property in Southwest Urban Renewal Project C, 
identified in the Land Records of the District of Columbia 
as Square 465, and located in the area bounded by D Street 
on the north, 6th Street on the east, E Street on the south, 
and 7th Street on the west, all located in Southwest Wash- 
ington, D. C. 

2. All documents relating to the formulation, adoption 
and approval of that portion of the Urban Renewal Plan 
respecting Square 465 located therein and any amendments 
thereto. 

3. All documents with respect to any request for, consent 
to, or other procedural requirements for any modification 
or amendment of the Urban Renewal Plan from the date 
of its initial adoption to the present time. 

4. All documents and correspondence setting forth any 
ruling, legal opinion, or official position or interpretation 
with respect to the meaning of the phrase ‘‘aecessory use”’ 
as used in the Urban Renewal Plan. 

5. All correspondence between the defendants and David 
Nassif Associates, or any other developer or prospective 
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developer of Square 465 from the date that the District of 
Columbia Redevelopment Land Agency first acquired the 
tract to the present time, pertaining to the permitted uses 
or restrictions thereof under the Urban Renewal Plan for 
Square 465 or any other tract in the Southwest Urban Re- 
newal Project C. 


As used herein, the term ‘‘document”’ shall mean mem- 
oranda, opinions, studies, reports, brochures, prospectuses, 
statements, notices, transcripts of testimony of witnesses, 
resolutions, orders, and exhibits. 

The defendants, District of Columbia Redevelopment 
Land Agency, National Capital Planning Commission and 
District of Columbia have the possession, custody or con- 
trol of the foregoing documents. Each of them constitutes 
or contains evidence relevant and material to a matter 
involved in this action, as is more fully shown in the affi- 
davits of Kenneth Wells Parkinson in support of the plain- 
tiffs’ motions for production of documents of defendants 
District of Columbia Redevelopment Land Agency, Na- 
tional Capital Planning Commission, and District of Co- 
lambia, which are attached to the original motions. 


Respectfully submitted, 
/s/ 


KessetH WELLS ParkINson 
1100 Tower Building, N. W. 
Washington, D. C. 20005 

/s/ 

Daccetr H. Howarp 
1701 Pennsylvania Avenue, N. W. 
Washington, D. C. 20036 

/s/ 

Hesry Roemer McPuee 
888 - 17th Street, N. W. 
Washington, D. C. 20036 


Attorneys for Plaintiffs 
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Opinion 


Thomas A. Flannery, United States Attorney for the 
District of Columbia; Joseph M. Hannon and Lawrence N. 
Schinnick, Assistant United States Attorneys; Ralph 
Warner and Stephen Weissman, all of Washington, D. C., 
for defendants District of Columbia Redevelopment Land 
Agency, and others, for the motion. 


Matthew J. Mulloney, Jr., Assistant Corporation Coun- 
sel for the District of Columbia, and Walter E. Washington, 
Commissioner for the District of Columbia, for the motion. 


E. Tillman Stirling, of Washington, D. C., for the inter- 
vening defendant David Nassif, for the motion. 


Kenneth Wells Parkinson and Daggett H. Howard, both 
of Washington, D. C., for the plaintiffs, opposed. 


The question presented for decision in this ease is the 
construction of a restrictive clause contained in the urban 
renewal plan for the Southwest Urban Renewal Area in 
the City of Washington. Specifically, the question is what 
is the meaning of the phrase ‘‘accessory uses’’ in connec- 
tion with office buildings. 


This action is brought by property owners, whose prop- 
erty surrounds or adjoins the specific area to which the 
restriction applies. The defendants are certain govern- 
mental authorities and the purpose of the action is to set 
aside the interpretation and construction placed upon the 
restriction by the defendants. The owner of the property 
affected by the restriction has intervened as an additional 
party defendant. All of the defendants move for summary 
judgment on Count 1 of the complaint, which presents the 
problem to which reference has just been made. 


A brief summary of the legal and factual background 
is needed in order to understand the problem that the 
Court has to solve. The District of Columbia Code con- 
tains an elaborate legal and administrative scheme for the 
rehabilitation of blighted and deteriorated areas in the 
City of Washington. These statutory provisions are found 
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in the District of Columbia Code, Title V, Section 701, et 
seq. It is provided that any plan for the rehabilitation of 
any blighted or deteriorated area must be prepared by an 
agency known as the National Capital Planning Commis- 
sion, which in turn submits the plan to the Board of Com- 
missioners of the District of Columbia for approval. The 
administration and carrying out of the plan is then en 
trusted to the District of Columbia Redevelopment Land 
Agency, which is given very broad powers. The District 
of Columbia Redevelopment Land Agency is composed of 
five members, two appointed by the President and three 
by the District Commissioners, all subject to confirmation 
by the Senate. The agency is a body corporate. It has 
the power to own property, to sue and be sued. It has 
power in carrying out any plan to acquire property by 
purchase or eminent domain and in turn to sell or lease 
property for the purposes of any plan entrusted to it for 
execution. 


Pursuant to these statutory provisions an urban renewal 
plan was adopted for what is known as the Southwest 
Urban Renewal Area on April 5, 1956, by the National 
Capital Planning Commission and approved on November 
30, 1956, by the Board of Commissioners of the District of 
Columbia. The Redevelopment Land Agency then under- 
took, as was its duty, to carry out the details of the plan 
and under its aegis a blighted, deteriorated, woebegone 
area in the City of Washington is being transformed into 
a high-class, residential and business section of the city. 


This plan was amended on a number of occasions and 
one of the amendments relates to one square contained in 
the area known as Square 465. It is provided that in 
Square 465 all buildings and premises shall be limited to 
offices for governmental, professional, institutional or com- 
mercial use and accessory uses such as employee restau- 
rants and off-street parking necessary to serve the pri- 
mary uses. The owner of Square 465, to whom the land 
has been conveyed by the Redevelopment Land Agency, 
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proposes with the permission of the agency, which has 
been granted, to use some of the space in the building to 
be erected by him for the following commercial uses: cafe- 
teria, restaurant, drug store, bank, post office and savings 
and loan institution. 


As has been stated, this suit is brought by owners of 
surrounding and adjoining property to enjoin the use of 
any part of Square 465 except for the two uses enumerated 
in the amended plan: namely, employee restaurants and 
off-street parking. The defendants are the District of 
Columbia Redevelopment Land Agency and its chairman, 
the National Capital Planning Commission and its chair- 
man, and the District of Columbia and the present Commis- 
sioner of the District of Columbia. -As has already been 
stated, the owner of Square 465, David Nassif Associates, 
has intervened as an additional defendant. It is claimed 
that the broad interpretation of the words ‘‘assessory uses”’ 
placed upon that phrase by the Redevelopment Land 
Agency is erroneous and should be set aside and the pro- 
posed uses enjoined. 


The defendants concede that the plaintiffs have a stand- 
ing to sue. Their interest obviously is that they propose 
to lease space in the buildings that they have erected or 
intended to erect for commercial purposes and they feel 
that the rental value of the space will be diminished as 
a result of competition that might arise from similar estab- 
lishments in Square 465. The Court sua sponte raised the 
question whether the plaintiffs had a standing to sue. The 
Court did so because the principle of standing to sue is 
fundamental in the separation of powers between the 
Legislative, Executive and Judicial Branches of the Gov- 
ernment. The Judicial Branch may consider only actual 
cases and controversies. It may not act as a supervisor 
or censor of the activities of other branches of Govern- 
ment. Otherwise, the tri-partite division would become 
transformed into a division of government wherein the 
Judiciary would be supreme over the other two branches. 
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as come to the conclusion that the question of 

ing to sue is presented in this instance in a different 
form than is frequently confronted in actions brought by 
individuals against Government agencies. The restrictions 
contained in the plan on uses to which property involved 
may be put are specifically stated to be covenants running 
with the land in favor of certain groups of persons, among 
them owners of adjoining or surrounding property. Con- 
sequently, they have an interest in enforcing what is deemed 
to be a covenant running with the land, and the Court, 
therefore, reaches the conclusion that they have a standing 


This brings us to the specific question how the phrase 
‘“‘aceessory uses’’ should be constructed. It needs no cita- 
tion of authorities, in fact it would be an unnecessary ex- 
hibition of learning to cite authorities for the elementary 
proposition that an agency charged with carrying out a 
statute, and this urban renewal plan has the effect of a 
statute. has also the authority to construe the statute. The 
courts give weight to its construction. In fact, if the con- 
struction is reasonable, the courts will adopt it and will not 
determine the question of interpretation de novo. It has 
been said that if there is a rational basis for the ruling 
or decision of an administrative agency, that ends the 
matter so far as the courts are concerned. 


It is necessary to consider the question with these prin- 
ciples in mind. The ruling of the Redevelopment Land 
Agency was contained in a letter dated May 1, 1968, written 
by Neville Miller, the chairman of the agency, to Daggett 
H. Howard, one of the counsel for plaintiffs. That letter 
states in part: 


“Tt is the Board’s view that the phrase, ‘accessory 
uses, such as employee restaurants and off-street park- 
ing necessary to serve the primary uses’, contained 
in the Urban Renewal Plan for Southwest Project C 
does not restrict the non-office uses on Square 465 solely 
to employee restaurants and off-street parking. The 
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specified uses (employee restaurants and off-street 
parking) are merely illustrative of the types of acces- 
sory uses permissible on the site. While other uses 
are permissible, it is obviously difficult to catalog an 
exhaustive list of them. 

““We assume, from the phrasing of your question, 
that you interpret the cited language as restricting 
non-office uses solely to employee restaurants and off- 
street parking. If this had been the intent of the 
public bodies which adopted and approved the Urban 
Renewal Plan, their purpose could have been accom- 
plished by merely omitting the words ‘accessory uses 
such as’ or by adding the words ‘limited to’ after the 
words ‘accessory uses’. Your interpretation of the 
phrase renders these words meaningless, and in our 
opinion is too restrictive. 

“Tt is the Agency’s interpretation that the quoted 
language contemplates a range of uses which—as the 
word accessory is defined in the Zoning Regulations 
of the District of Columbia, May 12, 1958, as amended 
—are subordinate to and customarily found with the 
primary office uses and which serve the day-to-day 
needs and convenience of the tenants, employees and 
visitors of the primary office uses.’’ 


In further answer to questions propounded to the agency, 
the chairman expresses the view that uses for restaurant, 
cafeteria, drug store, gift shop, women’s and men’s spe- 
cialty shops, camera and photographic supplies, candy 
store, flowers, jewelry, books and stationery, barber shop, 
beauty salon, valet and laundry, optometrist, watch re- 
pair, ticket agency, travel agency, health facilty, bank, sav- 
ings and loan association, stock brokerage, auto rental 
agency and post office are all permissible uses as access- 
ories. He excludes office furniture and equipment. 


Accessory use is defined in the Zoning Regulations of the 
District of Columbia, Article XII, Section 1202, as ‘‘a use 
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customarily incidental and subordinate to the principal use 
and located on the same lot therewith.”’ 


It is true that Chairman Miller points out in his letter 
that his decision is not final but represents the agency’s 
opinion alone and that the District of Columbia Govern- 
ment has the final authority and responsibility for deter- 
mining that the plans of a redeveloper comply with the 
Urban Renewal Plan. However, an affidavit by William 
N. Dripps, Acting Director of the Bureau of Licenses and 
Inspections of the District of Columbia, states that ordi- 
narily if the Redevelopment Land Agency notifies the 
Bureau of Licenses and Inspections that the proposed use 
does conform to the Urban Renewal Plan the Bureau 
would issue a Certificate of Occupancy for such use pro- 


vided all other Bureau criteria are met. 


Taking this affidavit together with the letter of Chair- 
man Miller, the conclusion follows that there is a defini- 
tive ruling on the part of the appropriate administrative 
officials construing the restrictive clause broadly in the 
manner already stated. Consequently, all parties concede 
that there is an actual controversy, that all administrative 
remedies have been reasonably exhausted and that con- 
sequently the issue is mature for decision by the courts. 


Whether this Court would construe the restrictive clause 
in the same way in which it has been construed by the ad- 
ministrative agency is obviously immaterial. Nevertheless, 
the court may observe that it agrees with the views of the 
Agency that the two accessory uses mentioned in the re- 
striction are obviously not exclusive, but merely illustra- 
tive and that, therefore, other similar commercial and 
service establishments should be deemed permissible. The 
question is whether the administrative interpretation is 
reasonable and whether the clause is susceptible of such 
construction. The Court answers the question in the affirm- 
ative. The Court has in mind, for example, that it is a 
matter of common knowledge that office building in this 
city of the larger size frequently contain stores on the 
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ground floor drawing their patronage to a considerable 
extent from tenants in the building and their employees, 
visitors and other persons as well. 


The Court is unable to reach the conclusion that there is 
anything unreasonable or erroneous in the interpretation 
placed upon the clause by the Redevelopment Land Agency, 
and in that event this ends the function of the Court. In 
view of these considerations the Court sustains the inter- 
pretation placed upon the clause by the Redevelopment 
Land Agency as a reasonable interpretation and will grant 
the defendants’ motions for summary judgment as to Count 
1 of the Complaint, Counts 2 and 3 not being before the 
Court at this time. 


Counsel may submit an appropriate order. 


/s/ ALEXANDER HoLTz0FF 
United States District Judge 
June 5, 1969. 


Order 


This matter having come before the Court on the defend- 
ants’ motions for summary judgment as to Count I of the 
complaint, and the Court having considered the complaint, 
the memoranda, affidavits and exhibits in support of and 
in opposition to the motions, and having heard oral argu- 
ment in open Court, and it appearing to the Court that 
there is no genuine issue of material fact as to Count I 
and that the defendants are entitled to judgment as a 
matter of law, it is by the Court this 18th day of June, 
1969, 


Orpverep that defendants’ motions for summary judgment 
be and are hereby granted and Count I be and it hereby 
is dismissed. 

/s/ Houtzorr 
United States District Judge 
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Notice of Appeal 


Notice is hereby given this 25th day of June, 1969, that 
Plaintitfs hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 18th day of June, 1969 in favor 
of defendants against said plaintiffs granting defendants’ 
motion for summary judgment and dismissing count one 
of the complaint. 


/s/ KexxetH WELLS PaRkKINsoN 
Attorney for Plaintiffs 


UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


September Tero, 1969 


Civil 1533-68 
No. 23,284 
L’Esrast Piaza Norra, Isc., er au., Appellants 


Vv. 


Disreict or CotumBra REDEVELOPMENT Lanp AGENCY, ET AL., 
Appellees 


[Fizp Dec. 4, 1969] 


Before: Robinson and MacKinnon, Circuit Judges; 
in Chambers 


Order 


On consideration of appellants’ motion to extend the 
time for the filing of their brief and of the opposition of 
appellee David Nassif Associates thereto, it appearing to 
the Court that the order appealed from contains neither 
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an express determination that there is no just reason for 
delay nor an express direction for the entry of judgment, 
as authorized by Rule 54(b) of the Federal Rules of Civil 
Procedure, see Redding & Company, Inc. v. Russwine Con- 
struction Corporation, No. 22,593 (D.C.Cir. March 21, 1969) 
at 10-11, thereby reflecting a view by the District Judge as 
to a possible interrelationship of count I of appellants’ 
complaint to counts II and III thereof, see Winsor v. 
Daumit, 179 F.2d 475, 478 (7th Cir. 1950), this Court, how- 
ever, intimating no view as to its jurisdiction of this ap- 
peal pursuant to either 28 U.S.C. § 1291 or 28 U.S.C. § 1292 
(a) (1), it is 


OrverEp by the Court that appellants’ aforesaid motion 
be granted, and that the time for the filing of appellants’ 
brief be extended for a period of 40 days after the dis- 
position in the District Court of counts II and III of the 
appellants’ complaint. 


Per Curiam 


Plaintiffs’ Request of District of Columbia Redevelopment Land 
Agency for Admission of Facts and of Genuineness of 
Document 


Come now Plaintiffs, through their attorneys, pursuant 
to Rule 36 of the Federal Rules of Civil Procedure and 
request the Defendant, District of Columbia Redevelop- 
ment Land Agency, to admit that the document entitled 
“Summary of Amendments to Project Area ‘‘C’’, Project 
D.C.R.-1”’ attached hereto and made part hereof as Exhibit 
“A? is (1) an accurate and complete copy of a memoran- 
dum prepared by Defendant, District of Columbia Rede- 
velopment Land Agency, and (2) that the facts set out in 
Exhibit ‘‘A’’ are true and accurate. 


Each of the matters of which an admission is hereby 
requested shall be deemed admitted according to Rule 36 
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of the Federal Rules of Civil Procedure unless within a 
period of not less than ten (10) days after service herein, 
the Defendant. District of Columbia Redevelopment Land 
Ageney otherwise responds. 


/s/ KexsetH WELLs Parkinson 
Kenneth Wells Parkinson 
1701 K St., N.W., 
Washington, D.C. 20006 


/3/ Daccetr H. Howarp 
Daggett H. Howard 
1701 Pennsylvania Ave., N.W., 
Washington, D.C. 20006 


/s/ Hesry Roemer McPHEE 
Henry Roemer McPhee 
888 17th St., N.W., 

Washington, D.C. 20006 


SUMMARY OF AMENDMENTS TO 
PROJECT AREA C, PROJECT DC R-1 


Original Plan 


NCPC Approval April 5, 1956 
D.C. Commissioners’ Approval November 30, 1956 
HHFA Approval January 7, 1957 


Amendment No. 1 


RLA Approval November 16, 1960 
NCPC Approval March 3, 1960 

D.C. Approval April 26, 1960 
HHFA Approval January 11, 1961 
Notice of Public Hearing April 5, 1960 
Public Hearing April 13, 1960 
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(a) The first amendment was a complete re-write of the 
Urban Renewal Plan, changing the structure and format 
as well as numerous technical details. The major substan- 
tive changes are listed herein. 

(b) The number of new dwelling units to be provided 
was increased from 2800 to 4000, which were distributed 
1600 north of M Street and 2400 south of M Street. This 
increase was made possible partly by closing some streets 
and partly by removing the distinction between elevator 
apartment sites and row houses and walk-up sites, and 
restricting the number of low-rise units to be provided. 


(c) Parking requirements were included in the text 
rather than by reference to zoning. 


(d) Off-street loading requirements were added to the 
residential standards. 


(e) Height and coverage limitations were added to the 
Town Center controls. 


(f) Changes were made in the Waterfront specifications 
to provide flexibility of design including permission to 
exceed a 30-foot height limit to the extent of 15% of the 
length of the Waterfront area and to eliminate a limitation 
of the old plan on the length of buildings in relation to the 
space between them. 

(g) The Plaza area was expanded to include the site 


formerly designated for Federal Office Buildings, south of 
the Pennsylvania Railroad, and west of the Tenth Street 


Mall. 
(h) A court was provided in the Plaza as an extension of 
the Tenth Street Mall. 


(i) A forty-foot strip from the southern side of the 
Plaza was added to the Southwest Expressway right-of- 


way. 
(j) Height and coverage limitations were added to the 
Plaza area controls. 
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(k) Height. coverage and parking requirements were 
added to the Limited Second Commercial controls. 


(1) Controls covering railroad properties were added. 


(m) Controls covering public, semi-public and commu- 
nity uses were added. 


(n) A change was made in the objectives of the Plan, 
emphasizing the aims of owner-oceupancy and middle- 
income housing. 


(o) Main Avenue was realigned back from the Bulkhead, 
providing more area for Waterfront uses. 


(p) Large areas were designated on the Land Use Plan 
as *‘Community Use’’ areas, two of them being specified 
as church sites. 


(q) A number of changes were made in the Land Use 
Plan, south of M Street, in accordance with Chloethiel 
Smith’s site plan for the area. 


(r) Most of the public building sites east of Third Street 
were changed to community or commercial use parcels. 


Letters of consent were obtained from all purchasers 
and lessees. 


Amendment No. 2 


NCPC Approval December 8, 1960 

D.C. Approval December 20, 1960 

HHFA Approval February 15, 1963 

Notice of Public Hearing December 10 & 16, 
1960 

Public Hearing December 20, 1960 


(a) The requirement that all front entrances to a build- 
ing in a group of buildings abut a street, front yard or 
front court, was deleted. 
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(b) The height control on high-rise residential buildings 
was modified to 90 feet rather than ‘‘the lesser of eight 
stories or 90 feet’’. 


Letter of consent was obtained from Webb & Knapp 
Corporation Nos. 1, 2, and 3. 


Amendment No. 3 


NCPC Approval October 5, 1961 
D.C. Approval October 5, 1961 
HHFA Approval February 19, 1963 
Notice of Public Hearing May 2 & 12, 1961 
Public Hearing May 22, 1961 


(a) The project boundary was extended from the Bulk- 
head line of the Washington Channel to the Pierhead line. 


(b) C Street was closed, from 11th to 12th Streets, to 
provide a public building site. 


(c) C Street was closed, from 6th to 7th Streets, to pro- 
vide a larger commercial parcel. 


(d) Squares 639 and 463 were changed from ‘‘Commu- 
nity Use’’ to ‘Limited First Commercial’’ to provide re- 
tail and service facilities for employees in the area. 


(e) The proposed bridging of D Street, from 9th to 11th 
Streets, and 7th Street, from D to E Streets, was eliminated. 


(f) The dimensions of L’Enfant Plaza were increased 
from 230’ X 260’ to 254’ x 374’. 


(¢) The width of the Plaza, bridging the railroad at 
Tenth Street and Maryland Avenue, was reduced to 410’. 


(h) The southern tip of the World Communications 
Center site (D, 10th, 11th Streets and the Southwest Free- 
way) was added to the Freeway right-of-way. 
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(i) 644 Street was proposed to be kept open between 
D and E Streets. 


(j) The community use site at the northeast corner of 
6th and Eye Streets was enlarged by the addition of a 
50-foot strip on the north. 


(k) The Town Center design was modified by: 


(1) moving the church sites from corner to interior 
locations. 


(2) closing Fourth Street between Eye and M Streets. 


(3) opening service streets from Eye to K Street on 
either side of Fourth Street. 


(4) Providing a site for a branch library. 


(1) Areas of railroad use were deleted from the ‘‘Not- 
To-Be-Acquired’’ category. 


(m) Five cul-de-sacs were provided south of M Street 
to allow access to residential developments. 


(n) The preservation of Wheat Row and other build- 
ings of historic value was provided for. 


(o) The street pattern adjacent to Hoover Playground 
was modified in order to improve the shape and size of 
the facility. 


(p) The street pattern in the Overlook area was modified. 


(q) The right-of-way of Ninth Street, south of G Street, 
was modified to run perpendicular to Maine Avenue. 


(r) A 20-foot pedestrian way was provided along the 
east side of Maine Avenue. 


(s) The Waterfront design was modified by: 


(1) providing a service load (Channel Street) run- 
ning parallel to Maine Avenue. 
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(2) extending the Bulkhead line 98.05 feet channel- 
ward and upstream in a straight line. 


(3) designating most of the area between Maine 
Avenue and Channel Stret for parking use. 


(4) establishing a church site at Sixth and M Streets. 


(5) designating the remainder of the Waterfront 
area as ‘‘Limited First Commercial’’ or ‘‘ Public Use’’. 


(t) The text of the Plan was modified as it applied to 
the Waterfront area (Section H.4.b.). 


Letter of consent was obtained from Webb & Knapp 
Corporation Nos. 1, 2, and 3 (Town Center). Town Center 
was directly affected by the closing of Fourth Street, be- 
tween Eye Street and M Street, opening service streets 
from Eye Street to K Street on both sides of Fourth Street, 
moving church sites from corner to internior locations, and 
providing a site for a branch library. 


Amendment No. 4 


NCPC Approval September 13, 1962 
D.C. Approval January 3, 1963 
HHFA Approval March 21, 1963 
Notice of Public Hearing October 24 & 31, 1962 
Public Hearing November 8, 1962 


(a) Provided for the bridging of Tenth Street by Fed- 
eral Office Building No. 5. 


(b) Reduce the width of Tenth Street abutting the Public 
Building Site from 200’ to 150’. 


Phil Doyle, Executive Director, RLA, stated at the public 
hearing on November 8, 1962, that letters of consent were 
solicited from Webb & Knapp Corporations 1, 2, and 3, 
but had not yet been reecived. 


Amendment No. 5 
pce hella Si aS 


RLA Approval August 7, 1963 
NCPC Approval October 25, 1962 

D.C. Approval July 25, 1963 

HHFA Approval December 4, 1963 
Notice of Public Hearing January 11 & 18, 1963 
Public Hearing January 28, 1963 


(a) The Fifth Baptist Church was eliminated from the 
list of properties not to be acquired. 


(b) The proportion of low-rise dwelling units north of 
M Street, which may be in flats and walk-up apartments, 
was increased from 20% to 10%. 


(c) The maximum building height in the Limited First 
Commercial area abutting the L’Enfant Plaza was increased 
from 110 feet to 130 feet, and the maximum coverage was 
reduced in order to maintain approximately the same bulk. 
The point from which building height is to be measured 
was more clearly defined. 

(d) Off-street parking requirements were established for 


the Limited First Commercial area abutting th L’Enfant 
Plaza. 


ering uses in this square were added to the text. 

(f) The L’Enfant Plaza was changed from right-of-way 
to ‘parking’? use, and controls governing its use were 
added to the text. 

(g) The location of Tenth Street on the maps was re- 
vised slightly to correct a drafting error. 

(h) The width of Tenth Street, south of Maryland Ave- 
nue, was reduced from 200 feet to 150 feet. 

(i) All street width designations were eliminated from 
the Site Development Plan. 
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(j) The use of Square S-463 was changed from ‘‘Limited 
Second Commercial’? to ‘‘Parking’’, and the area of 
Squares 463 and S-463 was enlarged by the closing of parts 
of C Street and Virginia Avenue. 


(k) Fifth Street and 3% Street, between Eye and K 
Streets, were widened from 40 feet to 60 feet. 


(1) Four cul-de-saes were provided off G Street, between 
4th and 7th Streets, and 6th Stret, between G and E Streets, 
in order to allow access to residential developments. 


(m) The Waterfront access street, leading south from 
the intersection of 6th and M Streets, was realigned. 


(n) The alignment of C Street, between 7th and 9th 
Streets, was moved approximately 22 feet to the south. 


(0) The square, between 7th and 9th Streets, G Street 
and the Southwest Freeway, was changed from residential 
to semi-public use. 


(p) The site west of 7th Street, between D Street and 
the Southwest Freeway, was changed from Limited First 
Commercial to a public building site. 


(q) The community use site at the corner of 7th Street 
and Main Avenue was changed to semi-public use, the shape 
of the site changed, and its area was increased by approxi- 
mately 10,000 square feet. 


(r) Several utility easements were widened, moved and 
otherwise modified. 


Consents were obtained from the following redevelopers: 


William E. Shannon December 19, 1962 
Harbour Square, Inc. 


Eugene F. Ford December 18, 1962 
President 
Tiber Island Corporation 


lls 


Edwin Horowitz December 11, 1962 
Webb & Knapp Corporation 


Webb & Knapp Corp. 1, 2, 3 


Very Reverend J. A. Newton December 20, 1962 
St. Thomas’ Literary Society 


Very Reverend John A. Schvzer No Date 
St. Matthew’s Evangelical 
Lutheran Church 


Amendment No. 6 


RLA Approval August 7, 1963 
NCPC Approval May 2, 1963 

D.C. Approval August 6, 1963 
HHFA Approval December 4, 1963 
Notice of Public Hearing July 2 & 9, 1963 
Public Hearing July 29, 1963 


(a) Modified the definition of “<Second Commercial Use.”’ 


(b) Deleted the references to dimensions of proposed 
streets. 

(c) Grouped controls relating to dimensions and design 
of off-street parking and loading facilities in separate sec- 
tions at the end of the Plan. 


(a) Revised the special requirements pertaining to 
Squares 463 and S-463. 


(e) Revised the Limited Second Commercial require- 
ments. 


(f) Added a paragraph to ‘¢semi-public’”’ uses to apply 
to private and religious schools. 
(g) Added portions of Maryland and Virginia Avenues 


not needed in connection with the operation of the railroad 
to the adjacent disposition parcels. 


119 


(h) Reserved an easement 20 feet in width westerly 
from the end of the O Street cul-de-sac. 


(i) Widened the easement in former 6th Street, between 
M and N Streets, to 60 feet. 


(j) Added a triangular parcel in the Overlook area to 
the Expressway right-of-way. 

(k) Narrowed the easement in C Street, between 6th and 
7th Streets. 


(1) Eliminated the large square of the intersection of 
Tenth Street and Maryland Avenue. 


Consents were obtained from the following redevelopers: 


Harbour Square, Inc. Tiber Island Corp. 
William E. Shannon Eugene Ford, President 
July 23, 1963 


Tiber Island and Harbour Square property was di- 
rectly affected by the widening of the easments of 
former Sixth Street, betwen M Street and N Street. 


Amendmnt No. 7 


RLA Approval January 9, 1964 

NCPC Approval November 7, 1963 

D.C. Approval June 6 & December 6, 1963 
HHFA Approval April 28, 1965 

Notice of Public Hearing July 2 & 7, 1963 

Public Hearing July 29, 1963 


(a) The arrangement of parks and commercial sites 
along the Waterfront was changed so that the parks, rather 
than the commercial sites, are located opposite the ends of 
Seventh and Ninth Streets. 


(b) Land use controls for Waterfront parcels were made 
more specific, assigning uses such as motels and marinas 
to only one or two of the commercial sites. Coverage, 
height and setback controls were spelled out in more detail. 
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(c) The alignments of Maine Avenue and Channel Street 
were modified in order to provide commercial and parking 
sites uniform in depth and parallel to the Bulkhead. 


(a) The rights-of-way of Seventh and Ninth Streets were 
widened west of Maine Avenue in order to improve the 
visibility of the Waterfront from Maine Avenue. 


(e) A pedestrian walkway twenty feet in width was pro- 
vided the full length of the Bulkhead. 


(f) The off-street parking requirement was increased, 
and provision was made for subsurface parking in the 
commercial sites as well as in garages between Maine Ave- 
nue and Channel Street. 


No letters of consent solicited or obtained. 


Amendment No. 8 
RLA Approval January 9, 1964 


NCPC Approval September 12, 1963 
D.C. Approval December 6, 1963 
HHFA Approval April 28, 1965 

Notice of Public Hearing October 14 & 21, 1963 
Public Hearing October 29, 1963 


This amendment revised the text of the Urban Renewal 
Plan to permit limited neighborhood commercial facilities 
in the residential parcel, between 3rd, 4th, O and P Streets, 
to provide special controls on such commercial uses if they 
are developed, and to place certain restrictions on the loca- 
tions of residential buildings in this parcel. 


The letter of consent was obtained from River Park 
Mutual Homes, Inc., signed by C. William Tayler, dated 
October 29, 1963. 


Amendment No. 9 


RLA Approval January 9, 1964 
NCPC Approval October 3, 1963 

D.C. Approval December 6, 1963 
HHFA Approval April 28, 1965 
Notice of Public Hearing October 14 & 21, 1963 
Public Hearing October 29, 1963 


This amendment revised the Urban Renewal Plan to indi- 
cate a narrowing of the right-of-way of the 11th Street 
Expressway, between the Southwest Freeway and O Street, 
by 30 feet. 


No letters of consent solicited or obtained. 


Amendment No. 10 


RLA Approval March 18, 1964 
NCPC Approval January 9, 1964 
D.C. Approval March 3, 1964 
HHFA Approval April 28, 1965 
Notice of Public Hearing January 30, 1964 
Public Hearing February 17, 1964 


(a) The proposed plaza of the intersection of the Tenth 
Street Mall and Maryland Avenue was reduced in size, and 
the land added to the adjacent Federal Office Building No. 
5 site and Limited First Commercial site. 


(b) A triangular piece of land at the corner of Ninth 
and G Streets was added to the Southwest Freeway right- 
of-way. 


(c) Virginia Avenue, between South Capitol Street and 
Delaware Avenue, was designated to be closed, and E 
Street, between the same cross streets, kept open. 


(d) Squares 537 and N-5S3 were enlarged by a portion of 
tho adjacent railroad property and designated for Limited 
Section Commercial uses. Specific language was added 
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to the Plan governing the use and intensity of development 
of the sites. 


(e) A portion of Canal Street, between N and First 
Streets, was closed and the land added to the adjacent 
Hoover Playground. 


No letters of consent solicited or obtained. 


Amendment No. 11 
NCPC Approval December 3, 1964 


D.C. Approval July 29, 1965 
HHFA Approval September 17, 1965 


(a) Chancery uses were permitted in lieu of residential 
uses in Squares 467, 468, 470 and 498; subject to special 
controls on location, appearance, signs, parking, loading, 
height, coverage and architectural review. 


(b) The number of new residential units permitted in 
the project was increased from 4,000 to 4,325, and the num- 
ber north of M Street was increased from 1,600 to 1,925. 


(c) The Limited First Commercial controls applicable 
to Town Center were revised to: 


(1) add apartment houses to the list of permitted 
uses. 

(2) add a requirement for a minimum amount of 
commercial development. 

(3) add a requirement for roof design. 

(4) modify height, coverage and parking require- 
ments. 

Letters of consent were obtained from the following 
redevelopers: 

(1) Washington Drama Society, Inc., signed by 
Thomas Fichandler, Vice President, January 22, 1965. 

(2) Southwest Development Limited, Charles Bres- 
ler and Burton J. Reiner, signed by each of them and 
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their wives in their respective ownership capacities, 
dated January 18, 1965. Revisions were made within 
Squares 467, 468, 470 and 498 to permit chancery uses 
in lieu of residential uses, and the number of permitted 
residential units was increased. 

(3) Christ Methodist Church, Inc., signed by Lutio 
K. Weshly, authorized agent, February 4, 1965. 

(4) Fifth Baptist Church, signed by R. G. Woolard, 
Chapter Trustee, dated January 25, 1965. 


(5) Hawthorne School, signed by Wayne Jay Uni- 
turn, Seeretary-Treasurer, February 4, 1965. 


(6) Westminister United Presbyterian Church, 
signed by Saunders, Trustee, dated January 18, 1965. 
The Church approved the modification, subject to a pro- 
vision being included in the lease to Town Center the 
Church. (See consent letter and letter from Southwest 
Number Ten Corporation, signd by B. T. Fitzpatrick, 
dated January 7, 1965, in file from the Sixth Floor 
Project Director’s file, Eleventh Revised Plan, Area 
“6O”?.) 

(7) Webb & Knapp Corporations Nos. 1, 2, and 3. 
The number of permitted residential units was in- 
creased, and apartments and minimum commercial 
units were provided for in Town Center. 


Amendment No. 12 


RLA Approval 

NCPC Approval August 5, 1965 
D.C. Approval September 30, 1965 
Federal Approval 


The amendment included seven map changes and one 
text change as described below: 


(a) Maryland Avenue, north of the railroad tracks, was 
closed, between 9th and 11th Streets, and the closed street 
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areas incorporated into the site of FOB 45. This is in 
accordance with the plans developed for the FOB #5 site. 


(b) Tenth Street as it crosses Maryland Avenue was 
reduced to the same 150-foot width it has to the north and 
the south. 


(ce) The sewer easement along the former south right- 
of-way line of Eve Street, between 7th Street and Maine 
Avenue, was eliminated since the sewer had already been 
constructed within the new 7th Street right-of-way. 


(a) The north half of the former right-of-way of Eye 
Street, between 7th Street and Maine Avenue, was added 
to the Jefferson Junior High School site in order to pre- 
serve access to the school for fuel deliveries and trash re- 
moval. 


(e) Square 629, between Canal Street, D Street and 
South Capitol Street, was changed from Limited First 
Commercial to Public Use. This square will become part 
of the Capitol Grounds and has been conveyed to the 
Architect of the Capitol. 


(f) The right-of-way of the Center Lg Freeway was 
modified in accordance with present design plans. 


(g) The right-of-way for the cul-de-sac on O Street, 
east of Third Street, was changed from an octagon to a 
circle to correspond to street improvements already in 
place. 


TEXT CHANGES 


The phrase, ‘‘and its rectangular extension, as desig- 
nated on the Site Development Plan’’, was deleted from 
the last sentence of Section H.1.d., since Map Change No. 2 
eliminated the referred rectangular extension. 


The following letters of consent were obtained: 


(1) George Stewart, Architect of the Capitol, signed 
consent, dated September 11, 1965. Square 629 was 
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conveyed to the Architect of the Capitol and became 
part of the Capitol Grounds. 

(2) Webb and Knapp 13, 14, 15 and 16, signed by 
Mortimer Kaplan, Trustee in Reorganization, not 
dated. 


(3) Anthony Innamorati, Regional Director for 
PBS, GSA Region III, signed consent and was wit- 
nessed, not dated. 


(4) Elizabeth P. Campbell, President, Greater Wash- 
ington Educational Television Association, signed by 
her, not dated. 


Amendment No. 13 


RLA Approval 

NCPC Approval October 13, 1966 
D.C. Approval December 20, 1966 
Federal Approval 


The amendment includes four text changes and four map 
changes as described below: 


TEXT CHANGES 


1. (Page 33): Restrictions concerning the development 
of Square 639 have been removed from the Renewal Plan 
text since this square is now under the jurisdiction of the 
Architect of the Capitol. (Corrections to the Land Use 
and Site Development Plans were made in a previous 
amendment.) 


2. (Page 35): The allowable building height has been 
inereased from 90” to 110’ in Square 465 in order to achieve 
a more harmonious relationship with the adjacent 130’ 
HUD building. 

3. (Page 35): A floor area ratio of 5.4 has been added 
to Square 465 to maintain the same intensity of use of this 
sito at a 110’ height as would occur at a 90’ height while 
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simultaneously providing an increased amount of open 
space at ground level as a result of setbacks from the build- 
ing line, arcades and wide portals to a landscaped interior 
court. 


(4) (Page 35): In conjunction with Item No. 3, above, 
the word ‘only’? has been inserted into this paragraph 
to emphasize that no parking can occur in the interior 
courtyard or anywhere at that level thereby diminishing 
the value of such open space. 


SITE DEVELOPMENT PLAN CHANGES 


Changes A and B adjust the dimensions of Square 537 
and N-583 to reflect the additional land in these squares 
to which the RLA received title under P.L. 89-137, 79 Stat. 
1180. 

LAND USE PLAN CHANGES 

Changes A and B accomplish the same purpose noted 

in Sire DeveLopMENT Pian CHANGES. 


No letters of consent solicited or obtained. 


Amendment No. 14 


RLA Approval 

NCPC Approval March 9, 1967 
D.C. Approval June 27, 1967 
Federal Approval 


Add a new paragraph f to Section 1.5., to read as follows: 


“f, Square N583. Square N583, as indicated on the 
Land Use Plan, shall be subject to the requirements of 
the Limited Second Commercial Area, modified or 
supplemented as follows: 


(1) Height. An electric substation may be erected 
to a height of 90 feet, including all roof structures. 


(2) Yard Requirements. No side or rear yards shall 
be required for an electric substation. 


127 


(3) Parking. The Agency may reduce the number 
of off-street parking spaces required for an electric 
substation as it deems appropriate in light of the 
operating characteristics of the facility and the num- 
ber of employees to be accommodated.’’ 


The purpose of the modification is to permit the Potomac 
Electric Power Company to erect an electric substation in 
Square N583 to a height of 90 feet without any setback. 


No letters of consent solicited or obtained. 


Amendment No. 15 


RLA Approval 

NCPC Approval July 28, 1967 

D.C. Approval November 28, 1967 
Federal Approval October 16, 1967 
Public Hearing 


(a) In areas designated on the Land Use Plan as ‘‘Lim- 
ited First Commercial’? or ‘‘Limited Second Commercial’, 
permit a reduction in the size of the parking spaces and 
aisles where such spaces and aisles are provided within a 
parking structure, or a portion of a main building devoted 
to parking; and the redeveloper has provided to the Agency 
adequate assurances that, because of the use of mechanical 
parking devices, attended parking or for other reasons, 
such reduction will not result in the provision of inade- 
quate accommodations. 


(b) Widen the right of way of Ninth Street, between 
D Street and Maryland Avenue, S.W., to permit construe- 
tion of the Ninth Street Expressway. 


(c) Widen the right-of-way of Fourth Street, between 
F Street and Virginia Avenue, $.W., by the deduction of 
approximately 13 feet along the east side. 


No letters of consent solicited or obtained. 


Amendment No. 16 


RLA Approval September 15, 1967 
NCPC Approval 

D.C. Council Approval 

HUD Approval 


(a) Pier Number 3, appurtenant to Site ‘‘E’’, was desig- 
nated on the plans and its retention permitted. 


(b) Site D-1 was enlarged to approximately the same 
size as Sites B-2, C-1, and C-3. Land use requirements 
for Sites D-1 and D-2 were combined to permit construction 
of an inn of an economically feasible size, viz. 100 rooms. 


(c) Provision was made for the construction of decks 
by RLA upon Sites B-1, B-2, C-1, C-2, C-3, D-1, and D-2 
in order to permit dual use of the site, provided covered 
parking and protect the area from flooding. 


(d) NOT LEGIBLE. 


(e) Off-street parking requirements were revised to re- 
flect the deck construction by RLA. These changes were 
editorial in nature and did not change the basic number 
of spaces to be provided. 


(f) The park adjacent to the Municipal Fish Wharf was 
expanded to accommodate a plaza for the Ponte Vecchio. 
Although this reduced the area available for commercial 
development on Site B-1, compensating changes were made 
in the Plan, permitting the same amount of commercial 
development as could be accomplished under the previous 
version of the Plan. 

(g) Parcel 30 at Third and C Streets was changed from 
community use to a public building site in order to allow 
GSA’s construction of an air rights building over the 
Freeway. An appropriate easement for the Freeway is 
indicated on the Site Development Plan. 


129 


(h) The utility easements which formerly crossed the 
Waterfront parcels, between Water Street and the Bulk- 
head line, were eliminated following the discussion by RLA 
to relocate all utility lines to the parks. 


No letters of consent solicited or obtained. 


(c) Provision was made for the construction of decks 
by RLA upon Sites B-1, B-2, C-1, C-2, C-3, D-1, and D-2 
in order to permit dual use of the site, provide covered 
parking and protect the area from flooding. 


(d) Permitted building height limits on Waterfront Com- 
mercial structures were changed, expressing thereon in 
terms of both feet (See Amendment 15.) and stories. 


(e) Off-street parking requirements were revised to re- 
flect the deck construction by RLA. These changes were 
editorial in nature and did not change the basic number of 
spaces to be provided. 


(f) The park adjacent to the Municipal Fish Wharf was 
expanded to accommodate a plaza for the Ponte Vecchio. 
Although this reduced the area available for commercial 
development on Site B-1, compensating changes were 
made in the Plan, permitting the same amount of com- 
mercial development as could be accomplished under the 
previous version of the Plan. 


(g) Parcel 30 at Third and C Streets was changed from 
community use to a public building site in order to allow 
GSA’s construction of an air rights building over the 
Freeway. An appropriate easement for the Freeway is 
indicated on the Site Development Plan. 

(h) The utility easements which formerly crossed the 
Waterfront parcels, between Water Street and the Bulk- 
head line, were eliminated following the disenssion by 
RLA to relocate all utility lines to the parks. 


No letters of consent solicited or obtained. 
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Defendant’s Answer to Plaintiff's Request for Admission of 
Facts and of Genuineness of Document 


Comes now the defendant, District of Columbia Rede- 
velopment Land Agency, by its attorney, the United States 
Attorney for the District of Columbia, and makes the fol- 
lowing answer to plaintiffs’ requests for admissions pur- 
suant to Rule 36 of the Federal Rules of Civil Precedure: 


1. Defendant admits that Exhibit ‘‘A”’ attached to plain- 
tiffs’ request is a complete and accurate copy of a memo- 
randum prepared by it. 


2. Defendant answers question (2) in the following 
manner: 


A. All dates listed for the approval of amendments by 
government agencies are true and accurate as far as the 
files of the defendant reflect, with the exception of the date 
of approval by the NCPC of Amendments Nos. 14 and 16. 
Defendant’s files reflect that the NCPC approved Amend- 
ment No. 14 on March 10, 1967, and Amendment No. 16 on 
September 15, 1967. 


B. The descriptive summary of plan modifications does 
not purport to be a complete and accurate description of 
all plan modifications. It is an accurate summary of those 
modifications. 


C. The statements concerning letters of consent are true 
and accurate with the following exceptions: 


(1) Defendant is unable to verify the existence of 
letters of consent in Amendment No. 1. 


(2) Defendant is unable to verify the existence of 
letters of consent from Webb & Knapp Corporation 
Nos. 1 and 2 under Amendment No. 3. 


3) Defendant is unable to verify the existence of 
letters of consent from Webb & Knapp Corp. Nos. 4, 
5, 6, 7, under Amendment No. 5. 
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(4) Defendant is unable to verify the existence of 
letters of consent from Webb & Knapp Corp. 1, 2, 3 
under Amendment No. 11. 


(5) The consent number (3) in Amendment 12 was 
signed by Lawson B. Knott, Jr., for the General Serv- 
ices Administration. 


/s/ 
Tuomas A. FLANNERY 
United States Attorney 


/s/ 
JoserH M. Haxxon 
Assistant 
United States Attorney 


/s/ 
Mary E. Fotxrarp 
Assistant 
United States Attorney 


Motion To Dismiss 


The defendants, District of Columbia Redevelopment 
Land Agency, Neville Miller, National Capital Planning 
Commission, and Elizabeth H. Rowe, move the Court to 
dismiss Counts II and III of the complaint for failure to 
state a claim over which this Court has jurisdiction or upon 
which relief can be granted. In support of this motion 
these defendants have attached hereto and made a part 
hereof an affidavit of Daniel H. Shear, Secretary of the 
National Capital Planning Commission. 


/s/ 
Tuomas A. FLANNERY 
United States Attorney 


/s/ 
JoserH M. Hannon 
Assistant 
United States Attorney 


/s/ 
Mary E. Fotitarp 
Assistant 
United States Attorney 
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Motion of Defendants District of Columbia and Walter E. 
Washington To Dismiss the Complaint 


Defendants District of Columbia and Walter E. Wash- 
ington respectfully move the court to dismiss Counts II and 
and III of the complaint for failure to state a claim over 
which this court has jurisdiction or upon which relief can 
be granted. 


/s/ Cuantes T. Duxcan 
Charles T. Duncan 

Corporation Counsel, D. C. 
/s/ Joun A. EaRNest 

Assistant 

Corporation Counsel, D. C. 
/s/ Matraew J. Muuuaxey, JB. 

Assistant 

Corporation Counsel, D. C. 


Attorneys for Defendants 


District of Columbia and 
Washington 
District Building 
Washington, D. C. 20004 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 1533-68 


L*Exrast Priza Nortu, Ivc., et au, Plaintiffs 
v. 


District oF CoLuMBLAa REDEVELOPEMENT LaND AGENCY, ET AL., 
Defendants 


Affidavit of Daniel H. Shear in Support of Defendan?’s 
Motion To Dismiss 


Disterct or CoLuMBIA, ss. 


DaxteL H. SHeax, being first duly sworn, on oath deposes 
and says as follows: 


1. Iam Secretary of the National Capital Planning Com- 
mission and have been Secretary since September 1, 1959. 


2. On June 6, 1968 the National Capital Planning Com- 
mission adopted a modification to the Urban Renewal Plan 
for the Southwest Urban Renewal Area Project ‘*C’’ which 
among other things increased the number of transient lodg- 
ing units permitted on Sites Dl and D2 as set forth in 
H.4.b(2)(d) of the Urban Renewal Plan from 100 to 150. 


3. Said modification was thereafter rescinded by the Na- 
tional Capital Planning Commission in accordance with the 
terms of a Resolution of the National Capital Planning 
Commission adopted August 7, 1969. A certified copy of 
said Resolution is attached hereto as Exhibit A. 


4. No modifications of the Urban Renewal Plan for the 
Southwest Urban Renewal Area Project ‘‘C’’ regarding 
said sites D1 and D2 has been adopted by the National Cap- 
ital Planning Commission since that time, and no proposed 
modification to said Plan pertaining to any property on 
the Washington Channel Waterfront has been presented to 
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the National Capital Planning Commission for its consid- 
eration since that time. 

Danie, H. SuHEaz 

Daniel H. Shear 


Subscribed and sworn to before me this 13th day of Janu- 
ary, 1970. 
Nora LEER 
Notary Public, D. C. 
My Commission expires this 
31st day of July 1973. 


(Seal) 


Certified to be a true copy of a resolution adopted by the 
National Capital Planning Commission at its meeting on 
August 7, 1969. 

Danrev H. SHEaR 
Daniel H. Shear 


Secretary 


NATIONAL CAPITAL PLANNING COMMISSION 
Washington, D. C. 20576 


NCPC File No. UJRO2 


Resolution Rescinding a Modification to the Urban Renewal 
Plan for Southwest Urban Renewal Area Project “C” 


August 7, 1969 


Whereas, pursuant to Section 6(b) of the District of 
Columbia Redevelopment Act of 1945, as amended (here- 
inafter referred to as the ‘‘Redevelopment Act’’), an Urban 
Renewal Plan for Southwest Urban Renewal Area Project 
“C”’ (hereinafter referred to as the ‘‘Urban Renewal 
Plan’’) was adopted on April 5, 1956, by the National Cap- 
ital Planning Commission (hereinafter referred to as the 
“¢‘Commission’’) and approved on November 30, 1956, after 
public hearing thereon, by the Board of Commissioners of 
the District of Columbia (hereinafter referred to as the 
“District Commissioners”’) ; 
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WHEREAS, pursuant to Sections 6(b) and 12 of the Re- 
development Act, the Commission has heretofore adopted, 
and the District Commissioners and the District of Colum- 
bia Council (hereinafter referred to as the ‘‘Council’’) 
have heretofore approved, after public hearing thereon, 
modifications to the Urban Renewal Plan; 


WEES, pursuant to Sections 6(b) and 12 of the Rede- 
velopment Act, the Commission adopted on June 6, 1968 
certain modifications to the Urban Renewal Plan which to 
date have not been acted upon by the Council, including a 
modification increasing from 100 to 150 units the maximum 
number of units in the inn permitted on waterfront sites 
D-1 and D-2 as set forth in Section H.4.b(2)(d) of the 
Urban Renewal Plan; and 


Excerpts from Transcript of Proceedings Before Judge Burnita 
Shelton Matthews of February 20. 1970 


It happens that one of the plaintiffs in this case, may it 


please the court, is the owner of the Reporters Building 
which is directly across the street to the north from this 
site and at trial we will show what damage the increase in 
height did to our client, the Reporters Building, and no one 
sought the consent of the Reporters Building. 


o s s o * s od * * s 


I might say something else, may it please the court. 
We will show at trial that the defendants know that there 
is a defect in the way they have been operating in the past 
and that in effect they admitted this by obtaining waivers 
of the rights of land owners to raise this question of con- 
sents. In leases which were dated subsequent to the time 
that this issue came up, RLA has worked up a clause which 
is in effect a blanket waiver and waives the right of the 
land owner to challenge or to waive the right of the land 
owner to give his consent. I think that this would be an 
admission of these defendants that what they have done 
in the past is illegal. 


2 * . * ad ° e 


Memorandum 


The motions of defendants to dismiss as to Counts II 
and III will be granted. The motion of plaintiffs for pro- 
duction and inspection of documents will be denied. An 
appropriate proposed order to carry these rulings into 
effect is to be submitted by counsel for defendants. 


/s/ Busxita SHELTON MatrHews 
Judge 
Dated: March 4, 1970 


Order 


This matter having come before the Court on plaintiffs’ 
amended motion for production of documents for inspec- 
tion and copying pursuant to Rule 34, Federal Rules of 
Civil Procedure and the defendants’ opposition thereto; 
whereupon the Court having considered the motion and the 
opposition, and having heard the argument of counsel, and 
the Court having ordered that Counts II and III of the 


complaint be dismissed ; 
Wherefore, it is by the Court this 13th day of March, 
1970 
Oxperep that plaintiffs’ motion pursuant to Rule 34, Fed- 
eral Rules of Civil Procedure be denied as moot. 
/s/ MatrHews, J. 
United States District Judge 


Notice of Appeal 


Notice is hereby given this 17th day of March, 1970, that 
Plaintiffs hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 13th day of March, 1970 in 
favor of defendants against said plaintiffs which dismissed 
Counts II and III of the Complaint. 

/s/ KexnetH WELLS ParkINson 
Attorney for Plaintiffs 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,284 & 24,072 SerreMBER TERM, 1969 
Civil 1533-68 

L’Exraxt Puaza Norru, Ixc., et aL., Appellants 

v. 
District or Corumsia REDEVELOPMENT Lanp AGENCY, ET AL. 


Before: Leventuat, Acting Chief Judge, in Chambers 


Order 


Appellants in the above-entitled cases have filed a motion 
to consolidate appeals and to set a briefing schedule and it 
appearing to the Court that appellees have no objection to 
the consolidation, it is 


Ozpenep that case No. 23,264 and No. 24,072 are consoli- 
dated for all purposes and the time for filing appellants’ 


brief is extended to and including April 30, 1970. 


No further extensions will be granted for the filing of 
appellants’ brief. 


LAND USE PLAN for PROJECT AREA ‘C’ 
SOUTHWEST URBAN RENEWAL AREA 


pistTRICT OF COLUMBIA 
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14th € E. Streets, N.W., Nashington D.C.20004; and E. Tillman Stirling, 


Esq., Reasoner, Davis € Vinson, S00 17th Street, N.W., Washington D.C. 


20006, attorneys for Appellees. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


LtENFANT PLAZA NORTH, INC., et al. 
Appellants 
v. Case Nos. 23,284 
24,072 
DISTRICT OF COLUMBIA REDEVELOPMENT and 
LAND AGENCY, et al. 24,313 
Appellees 
““ApPELLANTS' PETITION FOR REHEARING WITH 
“RESPECT TO COUNT I1_OF THE COMPLAINT.” 


Bs fea, 

: Come now the appellants through their counsel and respectfully 
move the Court, Eee to Rule 40 of the Federal SEE on Appeltate 
Procedure, to “grant a : rehearing with mespect ‘to Count 0 of the con- : 
plaint on grounds that the Court may have overlooked eenieenpretend 
ed certain points of law or fact. 

The Court, in its decision of December 10, 1970, reversed and 
remanded to the trial Court the dismissal of Count I of the complaint. 


The Court, however, affirmed the dismissal of Counts II ‘and III of the 


complaint. This petition seeks a rehearing on the Court's disposition 


of Count II of the complaint and is not addressed to the Court's man- 


date with respect to either Counts I or III of the complaint. The perti- 


nent portion of the Court's opinion states: 


United States Court of Appeals 


for the District of Columbia Ci cuit 


"Count II of Appellant's complaint seeks a 
declaratory jud that the Planning 

Commission is required by S D.C. Code 

Section 711 (1967) to obtain written consent 

to any proposed modification. This claim is 

an attempt to overturn an RLA expression of 
opinion to the effect that written consent is 
only required from the property owner or lessee 
upon whose land the modification is, directly 
to'apply. Since there is presently no such modi- 
fication pending, this claim fails to raise a con- 
troversy ripe for adjudication.” 


Appellants will concede, for purposes of this petition, that the 
- Planning Combission'’s rescission of the D-1, D-2 ‘proposed plan 


change, which has since been followed by RLA's disposition of those 


te fiee 


parcels with @ one hemdced (100). unit limitation, does render Count III 
moot. But it would be legal error to carry this thought over to Count 
“Er and say that the absence of a pending plan ‘modification’ makes’ Count” 

II fail. If this were true, the RLA, the Planning Commission and the 
District could engage in continuous attempts to modify the Urban Re- 

newal Plan without complying with the required statutory procedures 

and, by withdrawing proposals at the eleventh hour when challenged by 

a redeveloper (as was done in this instance), could then successfully 


deprive redevelopers of access to the Courts for a determination of 


their rights. This would be tantamount to letting governmental authori- 


ties persist in violating the law just as long as they are not caught at it 


and opposed, letting them go scot-free by the simple device of with- 


drawing or rescinding the unlawful act being opposed. 


The RLA, the Planning Commission and the District have engaged 

ina longstanding and continuing pattern of Se aenesee Ceprice and 
unreasonableness in administering the provisions for modification of the 
Urban Renewal Plan, and appellants contend that these agencies have 
frequently violated the required statutory procedures in the course of 

so doing. Furthermore, the record discloses a clearly announced inten- 
tion on the part of RLA to persist further in its erroneous interpreta- 
tion as to what statutory procedures are required and, therefore, a 
probability that RLA will continue to repeat such violations in the future. 


_ For additional evidence that the controversy between appellants and 


appellees is real and continuing, appellants call to the attention of the 


Court footnote 7 at the bottom of page 41 of their Brief. 


This type of longstanding pattern and practice constitutes a well re- 
cognized exception to the mootness doctrine: Moreover, consent require- 
ments, by reason of having been inserted as such in the’ sale and lease 
documents, have become covenants running with the land which require 
interpretation. Also, the land-use restrictions of the Urban Renewal 
Plan are a form of zoning regulation, and in this respect Count II is 
akin to an action for interpretation of a zoning ordinance. (Appellants' 
Reply Brief, pp.16-21). | 

Accerdingly, appellants are Comanced that, on the record before 


the Court, there is a justiciable controversy between the parties 


which is ripe for adjudication. Since this Court did inot deal with 


these points in its decision of December 10, 1970, and may have 


: | 
inadvertently overlooked them, appellants respectfully request-a re- 


hearing with respect to Count II of their complaint. , 


Respectfully submitt 


Kénnbth Wells Parkinson 
1828 L.Street, N:W. 
Washington D. C. 20036 
466 S850" 


Dagge® . Howard 

+1701 Pennsylvania Avenue, N.W. 
Washington D.C. 20006 
298 8333 


Vy Khousel Ue 
She 4 LOEY OO" FES 
Henry RoepfrvilcPhee 
888 17th Street, iN.W. 

Washington D.C. 20006 
298 6363 


Attorneys for appelants 


’ CERTIFICATE OF SERVICE 
TI hereby certify that on this 24th day of December, 1970 I mailed, 
“postage prepaid, one copy of the foregoing Appellants! Petition for Rehearing 
with Respect to Count II of the Complaint to John A. Terry, Esq., Assistant 
United States Attorney, United States. Court House, Washington D.C. 20001; 


Hubert B. Pair, Esq., Acting Corporation Counsel for the District of Columbia, 


‘ 
\ 
} 


